
Opinion on Comments by Tibor Szana at the National OHS Conference - 2019 

The following are the personal opinion of the author hereof and should in no way be construed 

as any form of legal opinion or advice. The author suggests that any person obtains legal 

advice prior to acting on or implementing any of the opinions contained herein. 

Transcript of Comments by Tibor Szana – Chief Inspector Dept of Employment and 

Labour at National Occupational Health and Safety Conference – 26 July 2019 

“The place where you will see reference to safety persons is in Construction Regulations which 

refers to a Health and Safety Officer. The other place where you are going to see a safety 

person that operates sort of on that level is a Health and Safety Representative. Be very clear 

on that. 

Now, here’s the issue that you guys are having with the construction regulations that you need 

to get out of your mind. There’s an entity called the SACPCMP, and they have legislation and 

they’ve established what they have felt is necessary in order to be able to register you. So, 

they’ve established their legislation. 

We have a set of regulations that came out and that was promulgated in 2014 February. That 

piece of regulations came out and it said to you, this is what you have to do around this issue 

that I’m raising. Nowhere in that regulation does it say that the Construction Manager must be 

registered. Nowhere. I don’t know who got this fancy idea to try and link all of (what) the 

SACPCMP saying and what we are saying. Nowhere does it say that.  

Department of Employment and Labour is very clear in two areas. The Agent must be 

registered and the Construction Health and Safety Officer, that’s it. No other registration is 

required and don’t even talk to me about this registration issue until the Regulation has 

changed, that thing is going to stay, and it will be read, and you have to comply with what is in 

our legislation. However, nothing stops you from going a step further and fulfilling the 

requirement of the SACPCMP. Be clear on that. So, if they want to add that other bit of the 

professional, the Pr at the end, nothing stops them from doing that, but we are not going to 

look for it and its not going to be a contravention from our side, because it’s not a contravention 

of our regulation. 

Is everyone clear on that? Can we put that to bed? Because if there’s anything else that is 

different to what the regulation is saying, I cannot respond to that. The Regulation is going to 

be the one that I respond to.”  

Reported by: Frank Bennetts 

SHERQ Risk Management Group (Pty) Ltd 

View the videos by Clicking Here 
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1. The comments in this Opinion Document are limited to Health and Safety Professionals. 

There are Guidelines available on our website which provide much more detail of 

obligations of various role players. I suggest that you look at the following three which I 

have hyperlinked for ease of access: - 

Guideline on Client Responsibilities 

Guideline on Designer Responsibilities 

Guideline on Construction Contractor Responsibilities 

2. One must understand firstly, that there are two separate sets of legislation which are at 

play here. (1) GNR 84 of 7 February 2014 (the Construction Regulations) promulgated 

under Section 43 of Act 85 of 1993 (the Occupational Health and Safety Act [hereinafter 

referred to as the OHS Act] and (2) GNR 1306 of 1 December 2000, Act 48 of 2000 (the 

Project and Construction Management Professions Act [hereinafter referred to as the 

SACPCMP Act]). Both are legislation and must be adhered to or consequences may be 

a criminal prosecution. Also, of utmost importance is GNR 489 of 2 June 2017 (the 

Construction Regulations, 2014 Guidelines [hereinafter referred to as the Construction 

Regulations Guidelines])  

The SACPCMP Act requires registration as described hereunder:- 

Categories of registration 

18. (1) The categories in which a person may register in the project and construction 

management professions are— 

(a) professional, which is divided into— 

(i) Professional Construction Manager; or 

(ii) Professional Construction Project Manager; or 

(b) candidate, which is divided into— 

(i) Candidate Construction Manager; or 

(ii) Candidate Construction Project Manager; or 

(c) specified categories prescribed by the council. 

(2)A person may not practise in any of the categories contemplated in subsection (1), 

unless he or she is registered in that category. 

(3) A person who is registered in the category of candidate must perform work in the 

project and construction management professions only under the supervision and 

control of a professional of a category as prescribed. 
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Note:  

1. Health and Safety Professional are registered in terms of Section 18(1)(c) and you 
can therefore see that registration is a legal requirement in all of the listed categories. 

2. Do not misinterpret the wording “The categories in which I person MAY register …” 
DO NOT construe that as an option to register. It simply allows a choice of category 
of registration. Registration in one of the categories is mandatory if you intend to 
perform any of the scope of services of any such person. 

3. Offence and Penalties 

Construction Regulations 

Regulation 33 – Any person who contravenes or fails to comply with any provision of 

regulations 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 

25, 26, 27, 28, 29 and 30, is guilty of an offence and liable upon conviction to a fine or to 

imprisonment for a maximum of 12 months and, in the case of a continuous offence, not 

exceeding an additional fine of R200 or additional imprisonment of one day for each day 

on which the offence continues: Provided that the period of such additional imprisonment 

will not exceed 90 days. 

SACPCMP Act  

Section 41. (1) A person contravening section 18(2), 23, 25(8) or 31(8)(a), (b), (e) or (f) 
is guilty of an offence. 

(3) A person convicted of an offence in terms of section 18(2), may be liable to a fine 

equal to double the remuneration received by him or her for work done in contravention 

of section 18(2) or to a fine equal to the fine calculated according to the ratio determined 

for three years imprisonment in terms of the Adjustment of Fines Act, 1991. 

Comment 

In terms of the SACPCMP Act, there is no legal penalty prescribed against the Client, 

however other penalties may become applicable in terms of other legislation (e.g. OHS 

Act & Regulations or MHS Act & Regulations) or common law, where for example a 

serious injury or fatality occurred, and it is determined that the persons in responsible 

roles, were not registered, and therefore were not competent to have been appointed or 

to perform those functions or duties, Clients and management may be held to account. 

Having made use of a non-registered person may be deemed an aggravating factor in 

any sentencing and could extend any sentence instituted by a court. 

Consider that the penalty against, for example, an unregistered Health and Safety 

Officer, who earned R0.5 million per annum for 3 years and whose income (before tax 

and other deductions) was R1.5 million, could be liable for a fine of R3 million. 

The penalty may be calculated also on previous projects for the same employer and all 

bonuses received related to the projects in which s/he was involved may also be included 

as earnings. A Health and Safety Officer who was remunerated say R7.5 million during 



10 years plus R1 million in bonuses on various projects, could be liable for a fine of R17 

million. 

Note:  Before you go down the road of saying the SACPCMP is a “money making 

scheme”, understand that fines imposed are by courts and don’t go to the SACPCMP. 

They go to the State. 

The SACPCMP Act is law and is here to stay. Get used to it. Get on board with it. The 

intent is to manage construction in a professional way, by persons who have been 

assessed and deemed competent. In essence, to ensure competent and professional 

persons perform activities which will reduce incidents and control exposure to hazards 

and risks. The preamble to the Act is as follows: - 

To provide for the establishment of a juristic person to be known as the South African 

Council for the Project and Construction Management Professions; to provide for the 

registration of professionals, candidates and specified categories in the project and 

construction management professions; to provide for the regulation of the relationship 

between the South African Council for the Project and Construction Management 

Professions and the Council for the Built Environment; and to provide for matters 

connected therewith. 

4. There are in fact reference within the Construction Regulations and the Construction 

Regulations Guidelines to Health and Safety Managers. Within the Construction 

Regulations Annexure 1 – Application for a Permit to do Construction Work – Question 

5(b), the Name, Postal Address and Telephone Number of the Construction Health and 

Safety Manager is required. As 5(a) requires information of the Construction Manager 

and 5(c) that of the Construction Health and Safety Officer, it must be assumed that this 

is a reference to the Principle Contractors Construction Health and Safety Manager, 

implying that a Principle Contractor MUST have one, but they need not be on site.  

The Construction Regulations also defines an Agent as “a competent person who acts 

as a representative for a client.” The Construction Regulations Guidelines Notes as 

follows: - 

a) A person or an organisation that acts as a representative for a client in managing 

overall construction work with full authority and obligation to act on behalf of the client in 

terms of the Construction Regulations. 

b) An agent contemplated above must ensure the management of health and safety on 

a construction project for a client and where applicable through an appointment of a 

registered competent person with a statutory body approved by the Chief Inspector. 

Refer to Regulation 5 (7). 

  



Let’s analyse this 

The Agent is not referred to as a “Professional Agent. 

The “Agent” can be either a person (Natural Person or Human Being) or an organisation 

(Juristic Person). In essence, the Client can appoint either a person or a company as his 

/ her Agent. In b), if an organisation / company has been appointed, they in turn MUST 

appoint a competent (Juristic / Human Being) person who is registered with an approved 

statutory body – that being the SACPCMP. 

5. GNR 85 of 7 February refers 

NOTE: IT IS DATED THE SAME DAY AS THE CONSTRUCTION REGULATIONS AND 

IS ONE NOTICE NUMBER AFTERWARDS IN SEQUENCE. IN ESSENCE IT WAS 

PROMULGATED (MADE LAW) IMMEDIATELY FOLLOWING THE CONSTRUCTION 

REGULATIONS. 

“GNR 85 of 7 February 2014: Notice of approval of statutory bode as contemplated in 
regulation 8(5) [It does not refer to Construction Regulations, but one can make that link 
quire easily] 

DEPARTMENT OF LABOUR 

I, Thobile Lamati, appointed as the Chief Inspector in terms if section 27(1) of the said 
act, hereby approve the South African Council for the Project and Construction 
Management Professions (SACPCMP) as contemplated in regulation 5(8) 

The South African Council for the Project and Construction Management Professional is 
a statutory body established in terms of section 2 of the Project and Construction 
Management Act, No 48 of 2000. 

The following category of construction health and safety professionals have been 
identified as per the Construction Regulations, 2014. 

1. Construction Health and Safety Agent (PrCHSA) 

Registration rules for Construction Health and Safety Agent (PrCHSA) in terms of 
section 18(1)(c) of the Act (No 48 of 2000) as published on 31 May 2013 in the 
Government Gazette, No 36525, Board Notice 115 of 2013 for commencement, 1 
June 2013. 

2.  Construction Health and Safety Manager (CHSM) 

Registration rules for Construction Health and Safety Manager (CHSM) in terms of 
section 18(1)(c) of the Act (No 48 of 2000) as published on 31 May 2013 in the 
Government Gazette, No 36525, Board Notice 115 of 2013 for commencement, 1 
June 2013. 

3. Construction Health and safety Officer 

4. Registration rules for Construction Health and Safety Officer (CHSO) in terms of 
section 18(1)(c) of the Act (No 48 of 2000) as published on 31 May 2013 in the 
Government Gazette, No 36525, Board Notice 115 of 2013 for commencement, 1 
June 2013. 

Thobile lamati 

Chief Inspector 
  



According to this legislation, reference is made to the three categories, including 

Construction Health and Safety Agents and Managers. In essence it references the 

SACPCMP Act and approves them as the statutory body regarding professional 

registration. It goes on to identify three categories of construction health and safety 

professionals. It does not recognise “candidates” although the SACPCMP does in fact 

allow for registration of candidates.  

6. Construction Regulation 5 prescribes the Duties of a Client. 5(5) prescribes the 

appointment of an Agent in certain circumstances and 5(6) allows, as optional the 

appointment of an Agent in differing circumstances. 

Construction Regulations Guidelines states the following: - 

“d) A client may appoint a Construction Health and Safety Agent or Construction Health 

and Safety Manager based on the scope and risk profile of construction work to represent 

him/her on matters of health and safety. Provided that, where the question arises as to 

whether a Construction Health Safety Agent or a Construction Health and Safety 

Manager is necessary, the decision of an inspector is decisive.” 

NOTE: Do not misinterpret the wording “A client may appoint…” DO NOT construe that 

as an option to appoint, but rather allows the client an option to appoint either an Agent 

or Manager.  

7. Jurisdiction 

Department of Employment and labour (D.E.L.) have no authority to act against any 

person or organisation for any contravention in terms of the SACPCMP Act and likewise 

the SACPCMP have no authority to act against any person or organisation for any 

contravention in terms of the OHS Act and Regulations. Mr Tibor Szana is 100% when 

he stated “ So, if they want to add that other bit of the professional, the Pr at the end, 

nothing stops them from doing that, but we are not going to look for it and its not going 

to be a contravention from our side, because it’s not a contravention of our regulation.” 

I ask myself this question however based on that single statement, “presuming the ‘we’ 

he referred to is the entire D.E.L., will their inspectors be communicating with the 

SACPCMP when they find Managers performing the Agent Scope of Services?”. I 

certainly hope that they will remain always separated and not interfere with each other’s 

areas of responsibility. 

8. Conclusion 

Again, I want to reiterate that these are my personal opinions and you should seriously 

consider legal advice before acting in any way. I will not be held accountable or 

responsible for anything based on any decisions you take or actions you perform based 

on this opinion document. 



1. There is in play two separate sets of legislation which, on the face of it, may be 

contradictory. 

2. If in fact, there is a contradiction (and in my opinion there is) which one would take 

precedence? It will be most interesting to see the results of some form of legal 

challenge in this regard. 

3. The SACPCMP Act Section 18(b) makes provision for the registration of Candidates 

in all categories. However, GNR 85 of 7 February 2014 makes no reference to 

Candidates registrations. In essence then, a candidate in any category may not 

perform any on the functions or perform work in terms of nay of the legislation as 

prescribed in Construction regulations.  

4. Construction Regulations and Construction Regulations Guidelines allow a client to 

appoint either an Agent [note the Agent definition] or Manager and Regulation 7 

requires that the appointed person must— (a) manage the health and safety on a 

construction project for the client. These would be all of the duties imposed on a 

client by Regulation 5 and in other places, for example, Construction Regulation 

6(1)(g) – mandating a designer to carry out inspections and performing Risk 

Assessments and providing of specifications. This implies performing all of the 

duties of the client which would include those described in the SACPCMP Stages 

of Work from Stage 1 to 6. 

5. As the Construction Regulations allow the client to appoint a competent and 

registered manager to act on their behalf and to perform all of the duties imposed 

on them, would it be lawful for the SACPCMP to then legislate a restriction on 

that manager insofar as Stages 1 to 3 are concerned? In other words, are they 

then forcing the client to appoint only an agent for those stages and then a 

manager for stages 4 to 6? In my opinion, the answer would be a resounding NO 

as it flies in the face of the Construction Regulations and the legal right (and duty) 

of the client to appoint a person whom s/he deems fit and of their choice, as long 

as they are competent in regard to the scope of work to be performed. 

6. Pre the current Construction Regulations, many of us in the field of health and 

safety were working either for Clients (or larger consulting organisations who 

represented clients) or contractors. After it became a requirement to register, 

many of those working for Clients / consultants qualified as Professional Agents 

and others as Managers (or officers), simply based on where you were fortunate 

enough to have previously being employed. That is not to say that many of the 

Agents gained very valuable experience and knowledge in those positions. 

However, my point of contention is that I believe that many of the managers had 



the knowledge and skills (and still do) to have qualified for registration as Agents 

but for the fact that they lacked some of the experience.  

I have personally in the recent past had dealing with registered Professional 

Agents insofar as I have seen the quality (or extreme lack thereof) of their work. 

In one instance where a housing development is under construction, the 

specification was a total of two pages in length and simply stated under each of 

the very few identified requirements, to “Comply with Legislation”. The risks were 

a list which included things like, falling, moving machinery, etc. and so it went on, 

also about 40 items in length. None categorised nor were there any controls 

identified or included in the specification. 

These are obviously exceptions to most of the Agents, but how did they get through 

the registration process and be let loose on the industry? 

7. Insofar as Construction Managers are concerned, I believe that there are in fact 

two categories but that these were never defined correctly. (1) a Health and 

Safety Manager who represents a Contractor and (2) one who represents a 

Client. Their roles and responsibilities are different for the most part. The most 

likely knee jerk reaction to this will be that the Client should NOT use managers 

and only Agents. I disagree, but that is my personal opinion. Use an Agent who 

has knowledge and experience and who is competent on the massive builds and 

a Manager where a client is building a two-story house or another smaller (less 

expensive) build project. 

8. Where the Construction Regulations refers to an Agent, it is NOT a Professional 

Agent, but rather a Competent Person, who is registered with the SACPCMP as 

either a Professional Agent or Manager.  

9. Just because a person is registered as an Agent does not automatically make 

them competent. It may be, for example, that they previously only worked on road 

construction projects or pipelines and could in no way now oversee a high rise 

building or dam or bridge launching construction project. 

Please feel free to open a discussion in this regard. Share this document and share 

your opinions or experiences with others. 


