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1 INTRODUCTION 

As the adage goes, “Ignorance is Bliss.” That may be so, but it is no defence in court. 

Everything is great and goes well, until it doesn’t. Then we very quickly begin to seek justification. It all 

comes down to “Reason vs Excuse”. Was there a justifiable reason or are we making excuses? Excuses, 

like ignorance, are no defence. 

2 PURPOSE 

To provide guidance for the Chief Executive Officer and all Directors, Managers, Supervisors and 

Construction Health and Safety Officers on interpreting and explaining legal obligations when undertaking 

construction work. 

As a Contractor performing Construction Work, there are various legal requirements you must ensure. 

Some of these will legally require competent persons to perform. The best option is to obtain professional 

assistance and legal advice, even where not legislated. 

In my experience I have noted many projects where applicable legislation is not known, understood or 

implemented, and in some instances, intentionally chosen to be ignored, and so I have documented this 

Guideline to assist you. In many such instances many contractors approach is one of “It’s not possible or 

feasible” or “It’s too costly” or “It’s too difficult”. Choosing to ignore the legislation will be a lot costlier and 

implementing the requirements through well managed processes is in fact not difficult or expensive, but is 

necessary.  

This Guideline is only a very short summary of extracts from limited legislation with some comments. There 

are many other applicable legal requirements which have not been included and this Guideline should 

therefore not be construed as being the only applicable requirements. This Guideline has not considered 

in detail the requirements as applicable on a Mine, save comments on requirements applicable to registered 

professionals. 

A Contractor may be either a Principle Contractor who is appointed directly by a Client or a Contractor 

appointed by a Principle Contractor. In the Occupational Health and Safety Act, no such entity as a “Sub-

Contractor” exists. 

Take some time to read this Guideline and thereafter consider the potential detrimental impacts of non-

compliance. 

Copyright © exists on and is applicable to this Guideline. It is free to use and to distribute on condition that 

it is done in its entirety. Should it be used as a reference or quoted from, the Full Name, Document Number, 

Revision Number and the hyperlink to its source must be quoted. 
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3 LEGISLATION 

3.1 LEGAL DEFINITIONS AND INTERPRETATIONS 

“Murder” is defined as the unlawful and intentional killing of another human being. 

Can you kill someone lawfully? Yes, for example in self-defence.  

What if your actions were not intentional? Then it’s not murder but it may be Culpable Homicide. (See 

below) 

Can you murder an animal? No, only a human being. 

Can you murder an unborn foetus? At present in RSA, no, however this is under legal review as the 

contention is that if the foetus had a viable change of surviving if born at that moment, it is a human and 

therefore can be murdered. 

“Homicide” is the Latin for death of a human.  

“Homo” means human. 

“Cide” means death.  

“Patricide” Pater is the Latin word for father, so this is the murdering of one’s own father.  

“Matricide” Mater is the Latin word for mother, so this is the murdering of one’s own mother. 

“Genocide” Geno is from the Latin for an ethnical race or religious group, so this is the murder of such a 

race or group. 

“Culpable Homicide” is the unlawful and unintentional causing the death of another human being. 

“Culpable” means blameworthy, responsible or guilty of any reprehensible act, in this case the death of a 

human. 

“Unintentional” is usually associated with negligence. 

“Intent” exists when it is proven that a person demonstrated a “Mental Desire” and chose to follow a certain 

course of action which may have included a choice or decision not to act at all. This is extremely important 

in consideration of legislation when a person decides to not comply with a requirement. 

“Dolus” means intent. There are three main types or categories of intent or Dolus. 

• Dolus Directus means to have direct intent and the consequences of your actions are foreseen. An 

example is that you decide to kill person “A”, reasonably foresee that your actions will result in their 

death and take a gun and shoot them and they die. 

• Dolus Indirectus means to have indirect intent and the consequences of your actions are, due to an 

uncontrollable circumstance, not the same as those intended. An example is that you decide to kill 

https://www.sherq.biz
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person “A”, reasonably foresee that your actions will result in their death, take a gun and shoot at 

them. They duck, and you miss but the bullet strikes person “B” who was behind them and person “B” 

dies as a direct result. The fact that the person who was killed is not the same person you shot at, 

makes no difference. The intent was to kill, and the result was a death. 

• Dolus Eventualus means to have objectively foreseen the possibility of the consequences of your 

actions and to persist in those actions regardless. An example is failing to perform a risk assessment 

or performing one, but not considering all potential exposures or identifying and implementing 

adequate controls. The possible consequences of this could be injury or death. 

NOTE: Deciding to NOT act as required can be deemed to be as having had INTENT. 

“Negligence” is when conduct falls below the standards or behaviours established by law, for the protection 

of others (including their property) against unreasonable risk of harm. Negligence is demonstrated by 

applying the “Reasonable Person Principle”. Any person who does not act reasonably, given a specific set 

of circumstances, or fails to act in terms of legally prescribed requirements, is deemed to have been 

Negligent. 

Where, for example, legislation requires that a risk assessment be conducted, controls developed and 

implemented, and this was not done, is a failure to act (take action). If a decision was made to follow this 

course of action and to do nothing, it is based on an unreasonable decision and may actually be deemed 

to be “Intent” and not “Negligence” should for example someone have died. This could be “Murder”.  

If there was an act (action was in fact taken) but it was not done so properly (reasonably), for example to 

fail to foresee all risks or to not develop and implement reasonable controls and should for example 

someone have died, this may actually be deemed to have been “Negligence.” This could be “Culpable 

Homicide.” 

“Reasonable Person Principle” in law is based on a comparison of an accused person with a hypothetical 

person of a similar age, experience, qualification, etc. As a C.E.O. or Construction Manager who may be 

criminally charged with Culpable Homicide, the court would ask themselves whether you acted reasonably 

and compare your actions or failure to act or to follow a certain course of actions with those of a C.E.O. or 

Construction Manager with similar qualifications, competencies, experience etc. and if the court finds that 

such a hypothetical C.E.O. or Construction Manager would have reasonably foreseen the risk and acted to 

control exposure to the risk, and you did not, you will be deemed to have acted unreasonably and would 

therefore be Negligent. 

Possible defences to negligence could be that a “Reasonable Person” would not have: - 

• foreseen the harm; or  

https://www.sherq.biz
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• taken the steps necessary to guard against the harm; or  

• that one acted reasonably (i.e. if a reasonable person would not have done it then I did not need to do 

it either).  

A partial defence may be to establish that someone else was also at fault so as to have one’s damages 

reduced according to the degree of fault of the other person. This is the so called “Blame Game”. 

The so called “blame game” is important as it is most common where multiple accused in a case are being 

prosecuted and they are from differing levels of line management. [see below for requirements regarding a 

“Chain of Command Structure]. Higher echelons may attempt to blame those below while they in turn will 

attempt to blame those above. 

NOTE: You can never use a defence of having issued an instruction to someone and that person did not 

carry out your instruction. A Reasonable Person would follow up to ensure that the instruction had been 

properly carried out. 

“Gross Negligence” may be a finding if a court, after having applied the “Reasonable Person Principle” 

deemed a person to have acted unreasonably and therefore “Negligent” and then asks itself “How would a 

hypothetical person of a lesser age, experience, qualification, etc. for example a person with Matric and no 

management or construction experience have acted and the court finds that such a person would 

reasonably have foreseen the risk and acted to control or prevent exposure?” and you did not. Gross 

Negligence is deemed to be an aggravating factor in sentencing and could increase any fine and / or extend 

any term of imprisonment imposed. 

3.2 CIDB Class of Construction Works – Civil Engineering (CE) 

3.2.1 Definition of Civil Engineering (CE)  

Construction Works primarily concerned with materials such as steel, concrete, earth and rock and their 

application in the development, extension, installation, maintenance, removal, renovation, alteration, or 

dismantling of building and engineering infrastructure.  

Examples 

Structures such as cooling tower, bridge culvert, dam, grand stand, road, railway, reservoir, runway, 

swimming pool, silo or tunnel. • The results of operations such as dredging, earthworks and geotechnical 

processes. • Township services, water treatment and supply, sewerage works, sanitation, soil conservation 

works, irrigation works, storm-water and drainage works, coastal works, ports, harbours, airports and 

pipelines. 

https://www.sherq.biz
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3.2.2 Definition of General Building Works (GB)  

Construction Works that:  

a) are primarily concerned with the development, extension, installation, renewal, renovation, alteration, or 

dismantling of a permanent shelter for its occupants or contents; or  

b) cannot be categorised in terms of the definitions provided for civil engineering works, electrical 

engineering works, mechanical engineering works, or specialist works.  

Examples 

Buildings for domestic, industrial, institutional or commercial occupancies. • Car ports. • Stores. • Walls. 

CIDB Grading level 6 has an upper limit of R20 million. 

CIDB Grading level 7 has an upper limit of R60 million 

3.2.3 Definition of Mechanical Engineering Works (MB)  

Construction Works that:  

are primarily concerned with the development, extension, installation, removal, alteration, renewal of 

engineering infrastructure for gas transmission and distribution, solid waste disposal, heating, ventilation 

and cooling, chemical works, metallurgical works, manufacturing, food processing and materials handling 

3.2.4 Definition of Electrical Engineering Works – Building (EB)  

Construction Works that:  

are primarily concerned with the installation, extension, modification or repair of electrical installations in or 

on any premises used for the transmission of electricity from a point of control to a point of consumption, 

including any article forming part of such an installation.  

3.2.5 Definition of Electrical Engineering Works – Infrastructure (EP)  

Construction Works that:  

are primarily concerned with development, extension, installation, removal, renovation, alteration or 

dismantling of engineering infrastructure: 

a) relating to the generation, transmission and distribution of electricity; or 

b) which cannot be classified as EB. 
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Comment 

The categories and more specifically the CIDB grading are important as it is referred to and are a “gateway” 

for requiring and obtaining a Construction Work Permit by the Client. [see below] 

3.3 Act 48 of 2000 Project and Construction Management Professions Act [SACPCMP] 

‘‘professional’’ means a person who is registered in terms of section 19(2)(a); 

‘‘registered person’’ means a person registered under one of the categories referred to in section 18; 

“Construction Management” is the management of the physical construction process within the Built 

Environment and includes the co-ordination, administration, and management of resources. The 

Construction Manager is the one point of responsibility in this regard. 

“Construction Project Management” is the management of projects within the Built Environment from 

conception to completion, including management of related professional services. The Construction Project 

Manager is the one point of responsibility in this regard. 

“Construction Health and Safety Manager” means a person who is appointed by an employer to manage 

the planning and implementation of construction health and safety systems and who has satisfied the 

registration criteria of the SACPCMP to perform the prescribed functions. 

3.3.1 Section 18 – Categories of Registration 

(1) The categories in which a person may register in the project and construction management are 

(a) professional, which is divided into 

(i) Professional Construction Manager; or  

(ii) Professional Construction Project Manager; or 

 (b) candidate, which is divided into 

(i) Candidate Construction Manager; or  

(ii) Candidate Construction Project Manager; or  

(c) specified categories prescribed by the council.  

(2) A person may not practise in any of the categories contemplated in subsection (1), unless he or 

she is registered in that category.  

(3) A person who is registered in the category of candidate must perform work in the project and 

construction management professions only under the supervision and control of a professional of a 

category as prescribed. 

https://www.sherq.biz


 SHERQ Risk Management Group (Pty) Ltd 
Doc No. SA/GL/004 Management System 

Revision 4 Health and Safety 
Date 2021/01/25 Document Type 

Page No. Page 10 of 55 Guideline 

Construction Contractor Requirements 

 

© Copyright. 2021 SHERQ Risk Management Group (Pty) Ltd 
Unlimited distribution hereof is permitted on the strict condition that it is done so without change and in its entirety. 

Page 10 of 55 
Doc No SA/GL/004 
Revision 4 

 

Comment 

It is in terms of this legislation that the South African Council for the Project and Construction Management 

Professions (SACPCMP) exists. 

In terms of Section 18 Subsection (2) no person may practice, whether for a Client or a Contractor, 
as a Construction Project Manager, Construction Manager or Health and Safety Professional, 
unless registered and in good standing with the SACPCMP. 

Health and Safety Professionals are categorised under Sub-Section 1(c). It is important to note that they 

are deemed by law to be professionals and, depending on their role, should be viewed on the same level 

as engineers, architects and construction managers and their legal duties and their functions are similarly 

legislated.  

 Construction Health and Safety Managers 

It often occurs that Construction Companies appoint directors, engineers or others, sometimes in terms of 

OHS Act Section 16(2) or even do not appoint but require that such person is responsible for various 

aspects directly related to Occupation Health and Safety. The question to be asked is Are they competent? 

In other words, they must have the required competencies AND be registered with the SACPCMP as 

Construction Health and Safety Managers if they are going to provide any of the scope of services legislated 

for that role. Anyone responsible to in any way “manage the planning and implementation of construction 

health and safety systems” [see above definition] MUST be registered. Of course, a person only performing 

administrative functions relating to the system and who does not have it within their Scope of Authority to 

make decisions regarding the content or implementation of the system, need not be registered.  

NOTE 

It is often said that no reference is made to a Construction Health and Safety Manager within the 

Construction Regulations and therefore they need not be appointed. This is only partially true. They need 

not be appointed in terms of the construction regulations as they do not perform a function directly on site. 

Their function is more a support role. They are in fact mentioned in the Construction Regulations as they 

must be identified in ANNEXURE 1 - APPLICATION FOR A PERMIT TO DO CONSTRUCTION WORK 

Paragraph 5a. Refer also to the definition and comments relating to a Competent Person in the Construction 

Regulations.  

Registration is required not in terms of a reference on the OHS Act or Construction Regulation, but rather 

in terms of the South African Council for the Project and Construction Management Professions Act. 

https://www.sherq.biz
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 Applicability on a Mine 

This legislation, depending on the works, applies both on and off a mine and must be read with the 
applicable Professions Act and must also be considered in terms of the Identification of Works or 
Scope of Works. 

Where the works undertaken on a mine are of a nature which is not mining but are deemed to be within the 

definition of Construction Works as defined in CIDB Act, then registration of the persons who perform duties 

of Project Manager, Construction Manager or Health and Safety Professional, whether representing the 

Client (Mine) or any Contractor is a legal requirement.  

In other words, the Clients (Mines) Project Manager, Construction Manager and every Chief Safety Officer 

and Safety Officer must be registered and in good standing with the SACPCMP and likewise their 

contractors. Failure to comply could result in prosecutions.  

Where the Chief Safety Officer and Safety Officers are in no way involved with any form of construction 

works on a mine, registration is not required. 

Note 

Whenever you make use of a person whose roles and responsibilities within your organisation form some 

or all of the duties or responsibilities of persons who are required to be registered, whether or not they carry 

a legal appointment, they MUST be registered and in good standing in that category with the SACPCMP. 

3.3.2 Offences and penalties 

41. (1) A person contravening section 18(2), 23, 25(8) or 31(8)(a), (b), (e) or (f) is guilty of an offence. 

(3) A person convicted of an offence in terms of section 18(2), may be liable to a fine equal to double the 

remuneration received by him or her for work done in contravention of section 18(2) or to a fine equal to 

the fine calculated according to the ratio determined for three years imprisonment in terms of the Adjustment 

of Fines Act, 1991. 

Comment 

There is no legal penalty prescribed against the Client, however other penalties may become applicable in 

terms of other legislation (OHS Act & Regulations or MHS Act & Regulations) or common law, where for 

example a serious injury or fatality occurred, and it is determined that the persons in responsible roles were 

not registered and therefore not competent to have been appointed or to perform those functions or duties. 

Management may be held to account. Having made use of a non-registered person may be deemed an 

aggravating factor in any sentencing and could extend any sentence instituted by a court. 

https://www.sherq.biz
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Consider that the penalty against, for example, a Project Manager who earned R1.5 million per annum for 

3 years could be liable for a fine of R9 million or a Safety Officer who earned R0.5 million per annum for 3 

years could be liable for a fine of R3 million. 

The penalty may be calculated also on previous projects for the same employer and all bonuses received 

related to the projects in which s/he was involved may also be included. A project manager who was 

remunerated say R15 million during 10 years plus R2 million in bonuses on various projects, could be liable 

for a fine of R34 million. 

3.4 Act 85 of 1993 Occupational Health and Safety Act 

3.4.1 Purpose 

To provide for the health and safety of persons at work and for the health and safety of persons in 

connection with the use of plant and machinery; the protection of persons other than persons at work 

against hazards to health and safety arising out of or in connection with the activities of persons at work; to 

establish an advisory council for occupational health and safety; and to provide for matters connected 

therewith. 

Comment 

As can be seen, the purpose is to ensure the safety of employees at work, and away from the normal 

workplace, while performing work for the employer, and also persons who are not employed but who are 

at the employer’s workplace (visitors) or who may be affected at any place (neighbouring communities) by 

the work activities of the organisation. 

Note 

The OHS Act and where applicable, the Regulations promulgated thereunder, apply to all industries and 

workplaces with the exception of a Mine or a boat / ship registered in terms of the merchant shipping act. 

3.4.2 Section 1 – Definitions 

“chief executive officer”, in relation to a body corporate or an enterprise conducted by the State, means 

the person who is responsible for the overall management and control of the business of such body 

corporate or enterprise; 

“danger” means anything which may cause injury or damage to persons or property; 

“hazard” means a source of or exposure to danger; 

“incident” means an incident as contemplated in section 24(1); 

https://www.sherq.biz
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“health and safety standard” means any standard, irrespective of whether or not it has the force of law, 

which, if applied for the purposes of this Act will in the opinion of the Minister promote the attainment of an 

object of this Act; 

“major incident” means an occurrence of catastrophic proportions, resulting from the use of plant or 

machinery, or from activities at a workplace;  

“machinery” means any article or combination of articles assembled, arranged or connected and which is 

used or intended to be used for converting any form of energy to performing work, or which is used or 

intended to be used, whether incidental thereto or not, for developing, receiving, storing, containing, 

confirming, transforming, transmitting, transferring, or controlling any form of energy; 

“premises” includes any building, vehicle, vessel, train or aircraft; 

“reasonable practicable” means practicable having regard to – 

(a) the severity and scope of the hazard or risk concerned; 

(b) the state of knowledge reasonably available concerning that hazard or risk and of any means of 

removing or mitigating that hazard or risk; 

(c) the availability and suitability of means to remove or mitigate that hazard or risk; and 

(d) the cost of removing or mitigating that hazard or risk in relation to the benefits deriving there from. 

“risk” means the probability that injury or damage will occur; 

“safe” means free from any hazard; 

3.4.3 Management Responsibilities 

GNR 539 of 24 July 2015 Appendix 4 prescribes the following: - 

1. The person legally responsible for ensuring the provisions of the Occupational Health and Safety Act 

and Regulations of 1993 are implemented on behalf of the employer is the Chief Executive Officer 

(C.E.O.) 

2. In the case of a company without a board of directors or a closed corporation, the Owner is the CEO. 

3. … 

4. It is therefore incumbent on the C.E.O. that proper information, instructions, training and supervision, 

as far as practicable are provided for the health and safety of employees. [Section 8(e) of the OHS Act, 

1993] 

5. The necessary enforcement measure to assure the health and safety of employees are affected 

through a chain of command structure. 

https://www.sherq.biz
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6. … 

7. The C.E.O. must ensure that a health and safety management system is in place to give effect to the 

provisions of the Act and regulations. 

8. Anyone delegated by the C.E.O. to perform certain duties regarding information, instructions, training 

and supervision for employees, through the management chain of command structure and who omits 

to do so in contravening the Act and regulations and may be prosecuted. 

Comment 

This must be read with the OHS Act and Regulations in general, and Section 8 and 16 in particular. [see 

below] 

Essentially, every organisation, irrespective of the nature of the organisation, MUST have a Health and 

Safety Management System. The C.E.O. is responsible to ensure such a management system and to 

further implement a Chain of Command structure to give effect to the system. The health and safety 

management system need not be aligned with any specific standard. Many organisations develop an 

internal system, but it would be best practice to base it on a recognised standard, for example ISO45001. 

The purpose of such a system must include measures to ensure legal compliance. The Chain of Command 

structure must be implemented and, in some instances, would be required to be linked to legal 

appointments. Furthermore, the C.E.O. is personally responsible to ensure proper information, instructions, 

training and supervision are provided at all levels and operations within the entire organisation. 

Applicability off a Construction Site 

An administrative office, plant workshop, laydown storage area, etc. which is not located within the 

demarked boundaries of a construction site are still governed by the requirements of the OHS Act and the 

above are requirements, including but not limited to a Chain of Command structure, appointments in terms 

of the OHS Act and relevant Regulations and a Health and Safety Management system.  

Applicability on a Mine 

An administrative office of a mining organisation not located on a registered / proclaimed mine must ensure 

compliance with the OHS Act and the above requirements, including but not limited to a Chain of Command 

structure, appointments in terms of the OHS Act and relevant Regulations and a Health and Safety 

Management system. 

3.4.4 Section 8 

1) Every employer shall provide and maintain, as far as is reasonably practicable, a working environment 

that is safe and without risk to the health and safety of his employees. 
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2) Without derogating from the generality of an employer’s duties under sub-section (1), the matters to 

which those duties refer include in particular – 

(a) a provision and maintenance of systems of work, plant and machinery that, as far as is reasonably 

practicable, are safe and without risks to health, 

(b) taking such steps as may be reasonably practicable to eliminate or mitigate any hazard or potential 

hazard to the safety of employees, before resorting to personal protective equipment; 

(c) making arrangements for ensuring, as far as is reasonably practicable, the safety and absence of risks 

to health in connection with the production, processing, use, handling, storage or transport of articles or 

substances; 

(d) establishing, as far as is reasonably practicable, what hazards to the health and safety or persons are 

attached to any work which is performed, any article or substance which is produced, processed, used, 

handled, stored or transported and any plant or machinery which is used in his business, and he shall as 

far as is reasonably practicable, further establish what precautionary measures should be taken 

with respect to such work, article, substance, plant and machinery in order to protect the health and safety 

of persons, and he shall provide the necessary means to apply such precautionary measures; 

(e) providing such information, instructions, training and supervision as may be necessary to ensure, as far 

as is reasonably practicable, the health and safety at work of his employees; 

(f) as far as is reasonably practicable, not permitting any employee to do any work or to produce, process, 

use, handle, store or transport any article or substance or to operate any plant or machinery, unless the 

precautionary measures contemplated in paragraphs (b) and (d), or any other precautionary measures 

which may be prescribed, have been taken; 

(g) taking all necessary measures to ensure that the requirements of this Act are complied with by every 

person in his employment or on premises under his control where plant or machinery is used; 

(h) enforcing such measures as may be necessary in the interest of health and safety; 

(i) ensuring that work is performed and that plant or machinery is used under the general supervision of a 

person trained to understand the hazards associated with it and who have the authority to ensure that 

precautionary measures taken by the employer are implemented; and 

(j) causing all employees to be informed regarding the scope of their authority as contemplated in section 

37(1)(b). Every employer  
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Comment 

Consider this Section as a summary of the entire OHS Act and Regulations. If you do not comply 100% 

with any other Section, Regulation, Standard or other applicable legislation, you have also contravened 

Section 8. 

The “Employer” is the company represented by the C.E.O. but also includes all persons responsible within 

the defined Chain of Command Structure. In other words, a Supervisor of a team of workers is deemed to 

be their “Employer” for the duration of work and is responsible to ensure compliance. 

The term “Reasonably Practical”, if you refer to the definition, demands a Hazard Identification and Risk 

Assessment by the C.E.O. personally [s/he may assign this duty of course but remains responsible to 

ensure that it is done and properly at that] and every other person responsible for managing or supervising 

employees. They must of course be recorded and communicated, and evidence of the communication kept. 

To provide a workplace that is safe and without risk to health means that it must be in that condition initially 

and thereafter maintained in such a condition. Safe as can be seen from the definition means 100% free 

from any hazard. This required that ALL HAZARDS be identified and included in the hazard identification 

and risk assessment. No exceptions. No risk to health means free from occupational health stressors which 

include but are not limited to noise, dust, chemical or biological exposures etc. To maintain the workplace 

in a safe and healthy condition will require ongoing auditing and measuring of potential exposures and 

ensuring records are kept. 

The other requirements within Subsection 2 require specifically the identification of hazards and 

assessment of risks for every possible type of work to be performed. Consider (c) and (d) and ask yourself 

Have I, based on a HIRA process, identified and communicated controls for employees driving on a public 

road to and from site or travelling on site, or every other type of work which is performed? A person making 

coffee, using a copier machine, a lawn mower, dumpy level, computer, etc. and the list is almost endless. 

Consider then Subsection 2(e) and ask yourself, Have I provided, and can I prove that I have in fact provided 

sufficient information, instruction and training as may be necessary? How have I determined this and 

documented what is deemed to be sufficient? Have I assessed them in the form of a documented skills and 

training needs analysis specifically per each employee category or job title? Have I assessed outstanding 

needs and implemented a communication and training program per individual? 

Consider then Subsections 2(g) and ask yourself, How do I ensure legal compliance with the OHS Act and 

relevant regulations and standards by every person who enters any premises or place under my control? 

This would be applicable to the Client on a construction site, a visitor to your administrative office, etc. If 

one of them was injured or killed can you demonstrate 100% compliance? 
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Consider then Subsections 2(h) and ask yourself, How do I through the Management System and Chain of 

Command Structure enforce ALL SUCH MEASURES necessary in the interest of both health and safety to 

employees, visitors and other persons not on the premises who may be negatively impacted by what we 

do? 

Consider then Subsections 2(i) and ask yourself, How do I ensure all work is always adequately supervised 

by competent supervision? Have I included within our HIRA a control and process to ensure high risk 

activities are always personally supervised and lower risk activities are generally likewise supervised? If 

any task or activity resulted in an injury or fatality the first question that will be asked is Who was responsible 

to Supervise? and then Where was the Supervisor at the time? The next question will be for evidence that 

the responsible Supervisor, in writing, had the necessary prescribed competencies and authorities. 

Consider then Subsections 2(j) and ask yourself, Have I in writing ensured that each and every employee 

is aware of both the full scope and the limitation of their authority and can I produce a record thereof? 

A reminder that this is all applicable to every employee on sites as well as your head office and other areas. 

3.4.5 Section 13 – Duty to Inform 

Without derogating from any specific duty imposed on an employer by this Act, every employer shall– 

(a) as far as is reasonably practicable, cause every employee to be made conversant with the hazards to 

his health and safety attached to any work which he has to perform, any article or substance which he has 

to produce, process, use, handle, store or transport and any plant or machinery which he is required or 

permitted to use, as well as with the precautionary measures which should be taken and observed with 

respect to those hazards; 

(c) inform a health and safety representative as soon as reasonably practicable of the occurrence of an 

incident in the workplace or section of the workplace for which such representative has been designated. 

Comment 

Here again reference is made to the term “reasonably practicable”, in other works the hazard identification 

and risk assessment process is referenced. Specifically, this Section requires that every employee be 

informed regarding hazards, risks and controls, including Safe Work Procedures, in respect of each type of 

work s/he is required to perform and that related aspects are also mentioned. What is important is the 

wording “has to perform”. This requires that this be done before any work, activity or task is undertaken. 

This must also be applied immediately before any task is undertaken as part of a risk assessment process, 

albeit a less formal nature, usually in the form of an Issue Based or Emerging Risk Assessment, which 

must still be recorded. 
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Unless you have written records that the communication had taken place and was fully understood, you 

will not be able to demonstrate compliance. 

Every incident at a workplace must be communicated to every health and safety representative for that 

area or workplace as soon as possible. This is in order that they may perform their functions which include 

the right to review risk assessments, procedures and controls and to participate in the investigation which 

in any event should commence immediately following the occurrence of an incident. 

3.4.6 Section 16 - Chief executive officer charged with certain duties 

1) Every chief executive officer shall as far as is reasonably practicable ensure that the duties of his 

employer as contemplated in this Act, are properly discharged. 

2) Without derogating from his responsibility or liability in terms of sub-section (1), a chief executive officer 

may assign any duty contemplated in the said sub-section, to any person under his control, which person 

shall act subject to the control and directions of the chief executive officer. 

3) The provisions of sub-section (1), shall not, subject to the provisions of section 37, relieve an employer 

of any responsibility or liability under this Act, 

Comment 

The C.E.O. is ultimately responsible to ensure compliance with legislation and to provide a workplace that 

tis safe and without risk to health. S/he MUST further ensure proper suitable and adequate training and 

supervision and requires specifically, but not limited to those, prescribed in Section 8, to implement a Health 

and Safety Management System and include a formal Chain of Command Structure. 

Subsection 16(2) allows a C.E.O. to appoint persons to assist him. Doing so is optional and not doing so 

cannot be enforced. The effect of not appointing an assistant simply means the C.E.O. retains full 

responsibility subject to the provisions of Section 37, which is regarding Vicarious Liability and is described 

in detail hereunder. 

NOTE 

An appointment in terms of Section 16(2) [and any other legal appointment or authorisation for that matter 

– see Guideline on Legal Appointments on our website https://sherq.biz/guidelines] may not be generic to 

a point where responsibilities are not of a specific nature. Wording often used is in the lines of “Assist me 

to ensure compliance to the OHS Act and Regulations” or “Ensure the development and implementation of 

a Management System.” They are too broad unless only a singe person is so appointed. If multiple 

appointments are made, then the responsibilities MUST be specifically defined so that there can be no 

ambiguity or shared responsibilities. 

https://www.sherq.biz
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3.4.7 Section 24 – Report to inspector certain incidents 

1) Each incident occurring at work or arising out of or in connection with the activities of persons at work, 

or in connection with the use of plant or machinery, in which, or in consequence of which – 

(a) any person dies, becomes unconscious, suffers the loss of a limb or part of a limb or is otherwise injured 

or becomes ill to such a degree that he is likely either to die or to suffer a permanent physical defect or 

likely to be unable for a period of at least 14 days either to work or to continue with the activity for which he 

was employed or is usually employed; 

(b) a major incident occurred; or 

(c) the health or safety of any person was endangered and where – 

(i) a dangerous substance was spilled; 

(ii) the uncontrolled release of any substance under pressure took place; 

(iii) machinery or any part thereof fractured or failed resulting in flying, falling or uncontrolled moving 

objects; or 

(iv) machinery ran out of control, shall, within the prescribed period and in the prescribed manner, be 

reported to an inspector by the employer or the user of the plant or machinery concerned, as the case may 

be. 

2) In the event of an incident in which a person died, or was injured to such an extent that he is likely to die, 

or suffered the loss of a limb or part of a limb, no person shall without the consent of an inspector disturb 

the site at which the incident occurred or remove any article or substance involved in the incident there 

from: Provided that such action may be taken as is necessary to prevent a further incident, to remove the 

injured or dead, or to rescue persons from danger. 

3) The provisions of sub-sections (1) and (2) shall not apply in respect of –  

(a) a traffic accident on a public road; 

(b) an incident occurring in a private household, provided the householder forthwith reports the incident to 

the South African Police; of 

(c) any accident which is to be investigated under section 12 of the Aviation Act, 1962 (Act No. 74 of 1962). 

Comment 

An incident must be deemed to be both an unwanted and unplanned event. 
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A Major Incident is defined as one of Catastrophic Proportions. Whether or not something is viewed as 

being a catastrophe is subjective and depends on an individual’s viewpoint. The death of a family’s 

breadwinner would be catastrophic to them but not so much so to the deceased employer.  

The manner of reporting incidents to the Inspector and the time frames allowed are prescribed in General 

Administrative Regulation 8.  

In essence, where there has been a fatality, unconsciousness, (even if only for seconds) an amputation, 

(bone loss only - loss of for example an ear, nose or finger tip is not an amputation) machinery that ran out 

of control or a structural collapse, even where there was no injury sustained, [near hits or damage only 

incidents within this category] the entire scene and equipment involved must be left as is, secured and not 

moved or tampered with until such time as an Inspector from Department of Labour has granted permission 

to continue, which could take days. Of course, items may be made secure to prevent potential further injures 

or damage. A running engine may be turned off and a barrier erected or secured etc. Injured and deceased 

persons may be removed. Nothing else may be removed unless it is necessary to protect its integrity, for 

example an inspection record on the ground outside. The Inspector MUST be informed immediately. A 

telephone call would suffice but it is advisable to follow it up via email as soon as possible to provide 

evidence of so reporting. 

Where a fatality has occurred, the South African Police Services must also be informed. They will remove 

any deceased person for a post mortem examination and will investigate an inquest separately to the 

Department of Labour investigation. 

Where an injury or illness has occurred and the injured is likely to be medically unfit for more than 13 

calendar days, not work days, (base your decision on nature of injury and consider medical prognosis) it 

must be reported to an Inspector with seven days. These are calendar days and not working days and 

weekends and shutdowns MUST be calculated and included. 

All incidents must be investigated internally. This Guideline does not detail investigation requirements but 

be aware that all investigations must commence as soon as possible after the occurrence of an incident 

and finalised within 30 calendar days. [See Guideline on Incident Reporting, Recording and Investigating 

on our website https://sherq.biz/guidelines] Health and Safety Representatives are legally entitled to 

participate in investigations. All investigations start with evidence gathering. Someone independent of the 

responsible Supervisor should take control of the scene and commence with the preliminary gathering of 

evidence once emergency responders have secured the area and arrangements for medical treatment 

have commenced. Other than a Health and Safety Committee, anyone responsible to conduct an 

investigation must be appointed, either generally for all investigations, or specifically for a particular 

incident.  

https://www.sherq.biz
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It is advisable to make use of experienced investigators in serious incidents. In most cases, evidence 

missed cannot be recouped. Photos, timelines, persons (injured, witnesses, designers, inspection records, 

etc.) need to be secured to ensure they are not lost or tampered with. 

SHERQ Risk Management Group has specialist investigators and you are welcome to call us. We are 

available 24/7/365 and will immediately begin communicating with your employees on site to provide 

guidance until we arrive to take over an investigation. 

3.4.8 Section 29 Functions inspectors 

1) An inspector may, for the purpose of this Act – 

(a) without previous notice, at all reasonable times, enter any premises which are occupied or used by an 

employer or on or in which an employee performs any work or any plant or machinery is used, or which he 

suspects to be such premises; 

Comment 

Permission to enter any workplace or giving advance notification, is not a requirement, and obstructing or 

refusing entry is a serious punishable office. Reasonable times should be construed as being both during 

normal working hours and in a period in which it could reasonably be expected that s/he would be given 

assistance. Arriving ten minutes before closing are requiring records which are held at your head office may 

be deemed to be unreasonable and would make a good argument for the request being impossible to 

provide. You however still may not refuse entry or refuse to assist. Make it clear that you will co-operate 

fully but only as far as you are able. Note all discussions and write them down as soon as you can. 

(b) question any person who is or was on or in such premises, either alone or in the presence of any other 

person, on any matter to which this Act relates; 

Comment 

Every person has the right not to implicate themselves in any crime or civil libel. They do not have the right 

to refuse to answer a question which may implicate any other person. 

(c) require from any person who has control over or custody of a book, record or other document on or in 

those premises, to produce to him forthwith, or at such time and place as may be determined by him, 

such book, record or other document; 

Comment 

To produce forthwith means immediately. If it is a requirement for a document or record to be at a particular 

place, for example a daily inspection record which MUST be in the vehicle or plant, and it is not, but has 
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been sent to the administrative office, it may be deemed that it was unable to be produced. Likewise, proof 

of an appointment or evidence of competency must be available at the workplace in either the health and 

Safety File or the employees personnel file on site. Referring to head office to obtain it may also be 

construed as not being able to produce it “forthwith.” 

Note 

Ensure that your Health and Safety Management System specifies all requirements for control and 

disposition of records and ensure that it complies to legal requirements. 

(d) examine any such book, record or other document or make a copy thereof or an extract there from; 

(e) require from such a person an explanation of any entry in such book, record or other document; 

Comment 

Where an explanation is sought, it must be given. If the responder genuinely does not know, someone who 

does must respond immediately. Asking that the question be deferred to obtain an explanation will likely 

not be accepted unless it genuinely requires explanation from someone who is not available. An example 

of this would be an inspector asking an appointed Construction Manager how s/he determined competency 

of a supervisor prior to his / her appointment. The Construction Manager will have to explain and not refer 

to the HR department or another superior. The person who makes the appointment must ensure 

competency. 

(f) inspect any article, substance, plant or machinery which is or was on or in those premises, or any work 

performed on or in those premises or any condition prevalent on or in those premises or remove for 

examination or analysis any article, substance, plant or machinery or a part or sample thereof; 

(g) seize any such book, record or other document or any such article, substance, plant or machinery or a 

part or sample thereof which in his opinion may serve as evidence at the trial of any person charged with 

an offence under this Act or the common law: Provided that the employer or user of the article, substance, 

plant or machinery concerned, as the case may be, may make copies of such book, record or document 

before such seizure; 

(h) direct any employer, employee or user, including any former employer, employee or user, to appear 

before him at such time and place as may be determined by him and question such employer, employee 

or user either alone or in the presence of any other person on any matter to which this Act relates; 

(i) perform any other function as may be prescribed. 

2) (a) An interpreter, a member of the South African Police or any other assistant may, when required by 

an inspector, accompany him when he performs his functions under this Act. 
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(b) For the purpose of this Act an inspector’s assistant shall, while he acts under the instructions of an 

inspector, be deemed to be an inspector. 

3) When an inspector enters any premises under sub-section (1) the employer occupying or using those 

premises and each employee performing any work thereon or therein and any user of plant or machinery 

thereon or therein, shall at all times provide such facilities as are reasonably required by the inspector to 

enable him and his assistant (if any) to perform effectively and safely his or their functions under this Act. 

4) When an inspector removes or seizes any article, substance, plant, machinery, book, record or other 

document as contemplated in sub-section (1) (f) or (g), he shall issue a receipt to the owner or person in 

control thereof. 

3.4.9 Section 30 Special powers of inspectors 

1) (a) Whenever an employer performs an act of requires or permits an act to be performed, or proposes 

to perform an act or to require or permit an act to be performed, which in the opinion of an inspector 

threatens or is likely to threaten the health or safety of any person, the inspector may in writing prohibit 

that employer from continuing or commencing with the performance of that act or from enquiring or 

permitting that act to be continued or commenced with, as the case may be. 

(b) Whenever a user of plant or machinery uses or proposes to use any plant or machinery, in a manner or 

in circumstances which in the opinion of an inspector threatens or is likely to threaten the health or safety 

of any person who works with such plant or machinery or who is or may come within the vicinity thereof, 

the inspector may in writing prohibit that user from continuing or commencing with the use of such plant 

or machinery or in that manner or those circumstances, as the case may be. 

(c) An inspector may in writing prohibit an employer from requiring or permitting an employee or any 

employee belonging to a category of employees specified in the prohibition to be exposed in the course of 

his employment for a longer period than a period specified in the prohibition, to any article, substance, 

organism or condition which in the opinion of an inspector threatens or is likely to threaten the health or 

safety of that employee or the employee belonging to that category or employees, as the case may be. 

(d) A prohibition imposed under paragraph (a), (b) or (c) may at any time be revoked by an inspector in 

writing if arrangements to the satisfaction of the inspector have been made to dispose of the treat which 

gave rise to the imposition of the prohibition. 

2) In order to enforce a prohibition imposed under sub-section (1) (a) or (b), an inspector may block, bar, 

barricade or fence off that part of the workplace, plant or machinery to which the prohibition applies, and 

no person shall interfere with or remove such blocking, bar, barricade or fence. 
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3) Whenever an inspector is of the opinion that the health or safety of any person at a workplace or in the 

course of his employment or in connection with the use of plant or machinery is threatened on account of 

the refusal or failure of an employer or user, as the case may be, to take reasonable steps in the interest 

of such person’s health or safety, the inspector may in writing direct that employer or user to take such 

steps as are specified in the direction within a specified period. 

4) Whenever an inspector is of the opinion that an employer or a user has failed to comply with a provision 

of a regulation applicable to him, the inspector may in writing direct that employer or user to take within 

a period specified in the direction such steps as in the inspector’s opinion are necessary to comply with the 

said provision, and are specified in the direction. 

5) A period contemplated in sub-section (3) or (4) may at any time be extended by an inspector by notice 

in writing to the person concerned. 

6) An employer shall forthwith bring the contents of a prohibition, direction or notice under this section to 

the attention of the health and safety representatives and employees concerned. 

Comment 

If an inspector finds dangerous or adverse conditions at the workplace, he or she may set requirements to 

the employer in the following ways: - 

Improvement notice: When in the opinion of an inspector [whose opinion may be subjective] the 

arrangements or systems [physical conditions or processes] implemented by an employer do not suffice to 

protect the health and safety exposures of persons, s/he may issue a notice instructing such employee to 

take such corrective actions as described to, improve such arrangement. 

The time frame for corrective actions will be stipulated in the notice but such period does not usually exceed 

60 days. It can be extended by the inspector if circumstance warrant a longer period. 

Contravention notice: When in the opinion of an inspector [whose opinion may be subjective] the 

arrangements or systems [physical conditions or processes] implemented by an employer do not comply 

with any legal requirement or acceptable standard, s/he may issue a notice instructing such employee to 

take such corrective actions as described to, correct such contravention. A contravention of a requirement 

prescribed in the Act is usually prosecuted criminally in court while a contravention of a regulation is usually 

remedied following a Contravention Notice. 

The time frame for corrective actions will be stipulated in the notice but such period does not usually exceed 

60 days. It can be extended by the inspector if circumstance warrant a longer period. 
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Prohibition notice: When in the opinion of an inspector [whose opinion may be subjective] the 

arrangements or systems [physical conditions or processes] implemented by an employer pose an 

immediate threat to the health or safety of any person, s/he may issue a notice instructing such employee 

to take such corrective actions as described to, correct such condition. Such notice may be restricted to a 

location or area, a specific process or operation or an entire premises or site, and effectively instructs the 

employer from proceeding with or allowing any such described process or work from continuing or any area 

to be entered until such time as the situation or condition has been rectified to the satisfaction of such 

inspector. In essence, s/he can stop a whole or part of a site. 

There is no time frame for corrective actions. All work is to remain stopped until the prohibition has been 

lifted in writing. 

Note: You have only two options – correct the deficiencies to the satisfaction of the inspector who issued 

the notice or appeal to the Chief Inspector within 60 calendar days. 

Important 

A new revised Occupational Health and Safety Act has been drafted and it is expected that it will be 
published in the very near future. It makes provision for fines of up to R5 million per count for 
convictions in court. It also extends the Special Powers of Inspectors, who will then be able to issue 
summonses of up to R50 000-00 per contravention. The accused person can either pay an 
admission of guilt or appear in court in a similar nature to traffic fines. Although it has not been 
documented, it is likely the Department of Labour will keep a record of individuals so fined and 
monitor repeat offenders. 

3.4.10 Section 36 Disclosure of information 

No person shall disclose any information concerning the affairs of any other person obtained by him in 

carrying out his functions in terms of this Act, except – 

(a) to the extent to which it may be necessary for the proper administration of a provision of this Act; 

(b) for the purposes of the administration of justice; or 

(c) at the request of a health and safety representative or a health and safety committee entitled thereto. 

Comments  

This section is self-explanatory. The most common area where these requirements are contravened is with 

employees’ medical records. It is often found that practitioners provide confidential medical information, 

including but not limited to for example, results of lung function test, medical conditions, etc. which are then 

kept in a file on a site. The only medical record allowed on site is the Annexure 3 indicating “Fit”, 
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“Conditionally Fit” or “Not Fit”. Other records should be stored at Head Office and are part of the legislated 

Medical Surveillance Programme. If an employee has been referred to an optician, clinic, etc. for a 

diagnosed condition, this information may not be disclosed. The employee is required to after having 

completed the referral process, return to the Occupational Occupation Health Practitioner who must issue 

a revised Annexure 3 indicating fitness and again and only this may be kept on site. 

Although medical information is deemed confidential, the interests of the employee may not outweigh the 

duty of care of the Employer. In other words, where an individual’s medical condition or the use of 

prescription drugs affecting his / her ability to perform safely, poses a risk to that employee and other 

employees, such information can reasonably be expected to be disclosed by such an employee. 

3.4.11 Section 37 - Acts or omissions by employees or mandataries 

1) Whenever an employee does or omits to do any act which it would be an offence in terms of this Act for 

the employer of such employee or a user to do or omit to do, then, unless it is proved that – 

(a) in doing or omitting to do that act the employee was acting without the connivance or permission of the 

employer or any such user; 

(b) it was not under any condition or in any circumstance within the scope of the authority of the employee 

to do or omit to do an act, whether lawful or unlawful, of the character of the act or omission charged; and 

(c) all reasonable steps were taken by the employer or any such user to prevent any act or omission of the 

kind in question, the employer or any such user himself shall be presumed to have done or omitted to do 

that act, and shall be liable to be convicted and sentenced in respect thereof; and the fact that he issued 

instructions forbidding any act or omission of the kind in question shall not, in itself, be accepted as sufficient 

proof that he took all reasonable steps to prevent the act or omission. 

Comment 

What we have here is Vicarious Liability (the Master - Servant Principle). 

Employers are vicariously liable, under the “respondeat superior doctrine”, for negligent acts or omissions 

by their employees in the course of employment (sometimes referred to as 'scope and course of 

employment'). To determine whether the employer is liable, the difference between an independent 

contractor and an employee is to be drawn. To be vicariously liable, there must be a requisite relationship 

between the Employer and the Employee, which could be examined by three tests: Control test, 

Organisation test, and Sufficient relationship test. An Employer may still be held liable under principles of 

vicarious liability if an employee undertakes an authorized act in an unauthorized way. 
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Employers may also be liable under the common law principle represented in the Latin phrase, qui facit per 

alium facit per se (one who acts through another, acts in one's own interests). That is a parallel concept to 

vicarious liability and strict liability, in which one person is held liable in criminal law for the acts or omissions 

of another. 

Where for example the actions of an Employee were negligent, and the actions resulted in the death of 

another, that Employee and the Employer [line management up and including the C.E.O.] may be convicted 

and sentenced for Culpable Homicide, unless such line manager can demonstrate compliance to the above 

requirements. Permission or Connivance can also be tacitly given. Failure to actively prevent an action may 

be deemed to be having permitted it.If Scope of Authority is not defined, it will be impossible to demonstrate 

that the actions were outside of such scope of authority. 

If reasonable steps (after having applied the Reasonable Person principle described previously) were not 

taken to ensure that the acts committed by the employee were not committed, then it may be that tacit 

permission was given. The codicil here is that, having issued an instruction to NOT do something will not 

be deemed as sufficient. More than a simple instruction is required. 

Let’s consider the obligations of a C.E.O. to provide and maintain a workplace that is safe and without risk 

to all manner of persons, based on risk assessments, from which adequate controls stem, which are then 

implemented through the Management System and Chain of Command Structure. The C.E.O. appoints 

persons with varying, but separate, (hopefully) roles and responsibilities to assist with these responsibilities. 

Such appointment should include a requirement, that it is subject to continuous provision by the C.E.O., of 

direction and control. If you are the C.E.O., ask yourself Can I demonstrate that I have continuously 

participated in an active manner in the implementation of the management system and the implementation 

of controls? Do I have evidence of more than simply having received monthly statistical reports? Have I 

issued directives? 

Having issued directives or instructions is still not enough. They must be actioned to ensure compliance. 

Note 

This requirement applies down through the entire Chain of Command Structure, where each level of 

management and supervision can be held criminally or civilly responsible. 

2) The provisions of sub-section (1) shall mutatis mutandis apply in the case of a mandatary of any employer 

or user, except if the parties have agreed in writing to the arrangements and procedures between them to 

ensure compliance by the mandatary with the provisions of this Act. 
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Comment 

This is the reference to the famous Section 37(2) agreement, often entered into between Principle 

Contractors and Contractors. 

Simply having one in place does not automatically exempt the Principle Contractors C.E.O. and line 

management from being responsible and therefore liable. It will need to be demonstrated that the Contractor 

also complies 100% with the OHS Act and regulations and have a management system and the necessary 

risk assessments, controls and competencies. If not, the reasonable person test would be applied, and the 

question would be Could the Contractor and all employees have reasonably have been expected to provide 

and maintain a workplace that was safe and without risk to health at the time of entering into such an 

agreement? If the answer is a resounding No, then the Section 37(2) agreement is worthless and may even 

be deemed to be an aggravating factor as it may be viewed as having attempted to intentionally avoid 

responsibility.  

Note 

The above applies also to the Clients Section 37(2) agreement with Contractors who may not have had the 

capacities and competencies at the time of entering into such agreement. 

3) Whenever any employee or mandatary of any employer or user does or omits to do an act which it would 

be an offence in terms of this Act for the employer or any such user to do or omit to do, he shall be liable 

to be convicted and sentenced in respect thereof as if he were the employer or user. 

4) Whenever any employee or mandatary of the State commits or omits to do an act which would be an 

offence in terms of this Act, had he been the employee or mandatary of an employer other than the State 

and had such employer committed or omitted to do that act, he shall be liable to be convicted and sentenced 

in respect thereof as if he were such an employer. 

5) Any employee or mandatary referred to in sub-section (3) may be so convicted and sentenced in addition 

to the employer or user. 

6) Whenever the employee or mandatary of an employer is convicted of an offence consisting of a 

contravention of section 23, the court shall, when making an order under section 38(4), make such an order 

against the employer and not against such employee or mandatary. 

3.5 GNR 84 of 7 February 2014 Construction Regulations 

3.5.1 Regulation 1 – Definitions 

“Agent” means a competent person who acts as a representative for the client  
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NOTE: This is a Health and Safety Agent [the Clients Health and Safety Professional] as opposed to a 

Clients Project / Site Agent or Manager 

“Competent Person” means a person who— 

(a) has in respect of the work or task to be performed the required knowledge, training and experience 

and, where applicable, qualifications, specific to that work or task: Provided that where appropriate 

qualifications and training are registered in terms of the provisions of the National Qualification Framework 

Act, 2008 (Act No.67 of 2008), those qualifications and that training must be regarded as the required 

qualifications and training; and 

(b) is familiar with the Act and with the applicable regulations made under the Act; 

"construction manager" means a competent person responsible for the management of the physical 

construction processes and the coordination, administration and management of resources on a 

construction site; 

"construction site" means a work place where construction work is being performed; 

"construction supervisor" means a competent person responsible for supervising construction activities 

on a construction site; 

“Construction Work” means any work in connection with 

a. The construction, erection, alteration, renovation, repair, demolition or dismantling of or addition to 

a building or similar structure, or  

b. The construction, erection, maintenance, demolition or dismantling of any bridge, dam, canal, road, 

railway, runway, sewer or water reticulation system, or the moving of earth, clearing of land, the making of 

excavation, piling, or any similar civil engineering structure or type of work 

Note: This MUST be read in conjunction with the same definition as described above in the CIDB Act. [see 

above] 

Comment: 

The definition refers to “Any” work.  

“Contractor” means an employer who performs construction work  

Note: These are both Principle Contractors and their Contractors and any self-employed person performing 

Construction Work. 

“Design” in relation to any structure, includes drawings, calculations, design details and specifications. 
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Note: A Drawing on its own is not deemed to be a Design and all drawings MUST be accompanied by 

calculations, details and specifications. [See Guideline on Designer Responsibilities on our website 

https://sherq.biz/guidelines] 

“Designer” means  

a. A competent person who 

(i) Prepares a design 

(ii) Checks and approves a design 

(iii) Arranges for a person at work under his or her control top prepare a design, including an 

employee of that person where he or she is the employer; or 

(iv) Designs temporary works, including its components  

b. An architect or engineers contributing to or having overall responsibility for a design 

c. A building services engineer designing details for fixed plan 

d. A surveyor specifying articles or drawing up specifications; 

e. A contractor carrying out design work as part of a design and building project; or 

f. An interior designer, shop-fitter or landscape architect 

 “Health and Safety File” means a file, or other record containing the information in writing as required by 

these regulations 

“Health and Safety Plan” means a site, activity or project specific documented plan in accordance with the 

clients health and safety specification 

“Health and Safety Specification” means a site, activity or project specific document prepared by the 

client pertaining to all health and safety requirements related to construction work. 

Comment 

The Client is responsible to compile risk assessments and health and safety specifications which 

are to be provided to designers prior to design and to Contractors prior to pricing / tendering.  

They, along with proof of the issuing and receipt thereof, must also be contained in the application 
for the Construction Work Permit. [See Guideline on Construction Permits Requirements on our website 

https://sherq.biz/guidelines] 

3.5.2 Regulation 2 – Scope of Application 

(1) These Regulations are applicable to all persons involved in construction work. 

(2) Regulation (3) and (5) are not applicable where the construction work carried out is in relation to a 

single storey dwelling for a client who intends to reside in such dwelling upon completion thereof. 
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Comment 

Although not specifically defined, it is generally accepted that a single-storey dwelling is one which is of a 

ground floor only and a roof which is accessed only to perform maintenance or effect repairs. 

Where a flat roof with access stairs or a protruding balcony is to be constructed as part of the dwelling, it is 

not deemed to be a single-story dwelling and this regulation will not apply, and therefore Regulations (3) 

and (5) remain in effect. 

NOTE: There are many other legislated duties imposed on the Client and so it is advised that the Client 

obtain professional Health and Safety assistance. [See Guideline on Client Responsibilities on our website 

https://sherq.biz/guidelines] 

3.5.3 Regulation 5 - Duties of a Client 

1. A client must 

a. Prepare a baseline risk assessment for an intended construction project 

b. Prepare a suitable, sufficiently documented and coherent site specific health and safety specification for 

the intended construction work based on the baseline risk assessment contemplated in paragraph (a) 

c. Provide the designer with the health and safety specification contemplated in paragraph (b) 

d. Ensure that the designer takes the prepared health and safety specification into consideration during the 

design stage; 

e. Ensure that the designer carries out all the responsibilities contemplated in Regulation 6 

f. Include the health and safety specification in the tender documents 

g. Ensure that potential principle contractors submitting tenders have made adequate provision for the cost 

of health and safety measures 

h. Ensure that the principal contractor to be appointed has the necessary competencies and resources to 

carry out the construction work safely; 

i. Take reasonable steps to ensure co-operation between all contractors appointed by the client to enable 

each of those contractors to comply with these Regulations; 

j. Ensure before any work commences on a site that every principal contractor is registered and in good 

standing with the compensation fund or with a licensed compensation insurer as contemplated in the 

Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993); 

k. Appoint every principal contractor in writing for the project or part thereof on the construction site; 
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l. Discuss and negotiate with the principal contractor the contents of the principal contractor's health and 

safety plan contemplated in regulation 7(1), and must thereafter finally approve that plan for 

implementation; 

m. Ensure that a copy of the principal contractor's health and safety plan is available on request to an 

employee, inspector or contractor; 

n. Take reasonable steps to ensure that each contractor's health and safety plan contemplated in regulation 

7(1)(a) is implemented and maintained; 

o. Ensure that periodic health and safety audits and document verification are conducted at intervals mutually 

agreed upon between the principal contractor and any contractor, but at least once every 30 days; 

p. Ensure that a copy of the health and safety audit report contemplated in paragraph (o) is provided to the 

principal contractor within seven days after the audit; 

q. Stop any contractor from executing a construction activity which poses a threat to the health and safety of 

persons which is not in accordance with the client's health and safety specifications and the principal 

contractor's health and safety plan for the site; 

r. Where changes are brought about to the design or construction work, make sufficient health and safety 

information and appropriate resources available to the principal contractor to execute the work safely; and 

s. Ensure that the health and safety file contemplated in regulation 7(1)(b) is kept and maintained by the 

principal contractor. 

2. Where a client requires additional work to be performed as a result of a design change or an error in 

construction due to the actions of the client, the client must ensure that sufficient safety information and 

appropriate additional resources are available to execute the required work safely. 

3. Where a fatality or permanent disabling injury occurs on a construction site, the client must ensure that the 

contractor provides the provincial director with a report contemplated in section 24 of the Act, in accordance 

with regulations 8 and 9 of the General Administrative Regulations, 2013, and that the report includes the 

measures that the contractor intends to implement to ensure a safe construction site as far as is reasonably 

practicable. 

4. Where more than one principal contractor is appointed as contemplated in subregulation (1)(k), the client 

must take reasonable steps to ensure co-operation between all principal contactors and contractors in order 

to ensure compliance with these Regulations. 

5. Where a construction work permit is required as contemplated in regulation 3(1), the client must, without 

derogating from his or her health and safety responsibilities or liabilities, appoint a competent person in 
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writing as an agent to act as his or her representative, and where such an appointment is made the duties 

that are imposed by these Regulations upon a client, apply as far as reasonably practicable to the agent 

so appointed. 

6. Where notification of construction work is required as contemplated in regulation 4(1), the client may, 

without derogating from his or her health and safety responsibilities or liabilities, appoint a competent 

person in writing as an agent to act as his or her representative, and where such an appointment is made 

the duties that are imposed by these Regulations upon a client, apply as far as reasonably practicable to 

the agent so appointed: Provided that, where the question arises as to whether an agent is necessary, the 

decision of an inspector is decisive. 

7. An agent contemplated in subregulations (5) and (6) must— 

(a) manage the health and safety on a construction project for the client; and 

(b) be registered with a statutory body approved by the Chief Inspector as qualified to perform the 

required functions; 

8. When the chief inspector has approved a statutory body as contemplated in subregulation (7)(b), he or she 

must give notice of that approval in the Gazette. 

Comment 
The statutory body has been gazetted and it is the SACPCMP. 

Published Notes from Construction Regulations 

a) Regulation 5(1)d must be read with regulation 6, the duties of the designer and a written report must be 

submitted to the Client by the Designer as proof of compliance with the afore said regulation. 

b) Regulation 5(1)(i) Where there are multiple principle contractors (or contractors) on site appointed by the 

client, the client shall coordinate cooperation between contractors to ensure health and safety control, read 

with regulation 7(4). Regulation 5 (5); (6) and (7). 

c) Where a client specifies which contractors a principal contractor must appoint the duties as specified in 

7(1)(c)(iii) shall be applicable to the said client. 

Comment 

This applies only where a specific contractor is nominated by a Client and not a general requirement that, 

for example, requires a percentage of local content. Where a specific contractor is nominated then all the 

duties and responsibilities for managing them remains with the Client as though that contractor is a principle 

contractor in their own right. 
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Except in three specific limited circumstances, of which this is not one, legal obligations cannot be 

contracted out of. Be wary of any appointment or contract which is designed to negate the Clients 

responsibilities to comply with this requirement. 

d) A client may appoint a Construction Health and Safety Agent or Construction Health and Safety Manager 

based on the scope and risk profile of construction work to represent him / her on matters of health and 

safety. Provided that, where the question arises as to whether a Construction Health Safety Agent or a 

Construction Health and Safety Manager is necessary, the decision of an inspector is decisive. 

Comment 

This is where the importance of having an appointed competent Health and Safety Professional comes into 

play. In most instances, a Client is not competent to ensure compliance and professional assistance is 

required. They should be involved at conception stage in order that the risk assessments and specification 

can be made available to the designers in advance of any design, the potential Contractors prior to pricing, 

and to ensure compliance with this legislation as a whole. 

Some of these requirements are performed by way of audits and inspections to be performed only by a 

competent person. It is recommended that the Clients Health and Safety Professional perform these. 

Where a construction permit is required, the Client has no option other than to appoint a competent Health 

and Safety Professional who is registered with the SACPCMP who MUST then manage all aspects of 

Health and Safety on the project. Such representative can be either a registered Agent or a Manager. 

NOTE: Failure of a Client to ensure compliances to any one or more of these duties may result in work 

being stopped and the Client being criminally prosecuted and if convicted could be imprisoned for a period 

of up to 12 months and a fine. [The maximum fine is not stipulated] In addition an additional one day’s 

imprisonment and R200-00 per day may be imposed for each day that work was performed without the 

required permit up to a maximum of 90 days. 

Where the Client is a Juristic Person, the prosecution may be applied to all line management, for example, 

the C.E.O., Project Manager and Construction Manager. 

3.5.4 Regulation 6 – Duties of Designer 

(2) The designer of temporary works must ensure that— 

(a) all temporary works are adequately designed so that it will be capable of supporting all anticipated 

vertical and lateral loads that may be applied; 

(b) the designs of temporary works are done with close reference to the structural design drawings issued 

by the contractor, and in the event of any uncertainty consult the contractor; 
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(c) all drawings and calculations pertaining to the design of temporary works are kept at the office of the 

temporary works designer and are made available on request by an inspector; and 

(d) the loads caused by the temporary works and any imposed loads are clearly indicated in the design. 

Comment 

This requirement must be read with the definitions of “designer”, “shoring” and “temporary works”.  

All temporary works must have a documented design by a competent person who MUST be appointed.  

Shuttering and associated works, even at ground level for example, intended for the casting of concrete for 

the edge of a pavement or storm water drainage channel, are Temporary Works and must be designed by 

an appointed competent designer. All steel scaffolding intended for access or as support work are also 

Temporary Works and must be designed by an appointed competent designer.  

Aluminium scaffolding of certain specified types and dimensions are exempt. 

[See Guideline on Designer Responsibilities on our website https://sherq.biz/guidelines] 

3.5.5 Regulation 7 – Duties of Principle Contractor and Contractor 

(1) A principal contractor must— 

(a) provide and demonstrate to the client a suitable, sufficiently documented and coherent site specific 

health and safety plan, based on the client's documented health and safety specifications contemplated in 

regulation 5(1)(b), which plan must be applied from the date of commencement of and for the duration of 

the construction work and which must be reviewed and updated by the principal contractor as work 

progresses; 

Comment 

This regulation places the onus to provide the plan but does not specify who is responsible to compile it. In 

many instances, the Contractors make this the responsibility of a Health and Safety Manager or Officer 

and, most often than not, also make them responsible for the Hazard Identification and Risk Assessment. 

As can be seen in Regulation 8(5) below, the responsibility of the Health and Safety Officer is to ASSIST 

IN THE CONTROL of health and safety aspects on the site and NOT to manage them. The responsibility 

for managing health and safety on the site is 100% squarely with the Construction Manager. Suffice to say 

then that the responsibility for the baseline risk assessments and health and safety plan is with the 

Construction Manager who should be only assisted by the Construction Health and Safety Manager / 

Officer.  
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Construction Regulation 8 and 9 are discussed in more detail hereunder and prescribe management and 

supervision of construction work and risk assessments for construction work respectively. 

(b) open and keep on site a health and safety file, which must include all documentation required in terms 

of the Act and these Regulations, which must be made available on request to an inspector, the client, the 

client’s agent or a contractor; and 

(c) on appointing any other contractor, in order to ensure compliance with the provisions of the Act— 

(i) provide contractors who are tendering to perform construction work for the principal contractor, with the 

relevant sections of the health and safety specifications contemplated in regulation 5(1)(b) pertaining to the 

construction work which has to be performed; 

Comment 

The term “tender” may be read to mean to “make a contractual offer”. It is not a requirement that the tender 

be of an open or public nature. 

What is important to note is that there is almost what may be considered to be a contradiction here, as the 

first part of subregulation (c) refers to compliance upon appointing. Do not read anything into this. Evidence 

will be required that the various specifications and other requirements are provided to the contractor in 

advance of pricing in order that they include all costs of compliance in the quote / tender. 

(ii) ensure that potential contractors submitting tenders have made sufficient provision for health and safety 

measures during the construction process; 

Comment 

This needs to be done holistically. The assessment must include all costs to comply with all requirements 

and legislation, amongst others as listed below. 

(iii) ensure that no contractor is appointed to perform construction work unless the principal contractor is 

reasonably satisfied that the contractor that he or she intends to appoint, has the necessary competencies 

and resources to perform the construction work safely; 

Comment 

This needs to be done holistically. The assessment needs to include verifying competent persons for each 

role, required plant, equipment and tools, etc.  

(iv) ensure prior to work commencing on the site that every contractor is registered and in good standing 

with the compensation fund or with a licensed compensation insurer as contemplated in the Compensation 

for Occupational Injuries and Diseases Act, 1993; 
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(v) appoint each contractor in writing for the part of the project on the construction site; 

(vi) take reasonable steps to ensure that each contractor's health and safety plan contemplated in 

subregulation (2)(a) is implemented and maintained on the construction site; 

Comment 

This is only possible by performing inspections, audits etc. You will have to be able to demonstrate that the 

steps taken can be measured against what a reasonable person would do in terms of the common law 

“Reasonable Person Principle”. 

(vii) ensure that the periodic site audits and document verification are conducted at intervals mutually 

agreed upon between the principal contractor and any contractor, but at least once every 30 days; 

Comment 

This needs to be done by persons trained and competent to perform inspections and audits and is usually 

performed by the Principle Contractors appointed Construction Health and Safety Officer.  

(viii) stop any contractor from executing construction work which is not in accordance with the client’s health 

and safety specifications and the principal contractor's health and safety plan for the site or which poses a 

threat to the health and safety of persons; 

Comment 

This will be determined not only during the audits and document verifications but also by simply applying 

of the mind during daily activities. A single activity or their entire works may be stopped, depending on the 

level of compliance and risk posed. 

(ix) where changes are brought about to the design and construction, make available sufficient health and 

safety information and appropriate resources to the contractor to execute the work safely; and 

(x) discuss and negotiate with the contractor the contents of the health and safety plan contemplated in 

subregulation (2)(a), and must thereafter finally approve that plan for implementation; 

Comment 

This needs to be done by the appointed Construction Manager, unless this function is specifically placed 

with the appointed Construction Health and Safety Officer and is included within his / her appointment letter 

and therefore is specifically within his / her Scope of Authority. 
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(d) ensure that a copy of his or her health and safety plan contemplated in paragraph (a), as well as the 

contractor's health and safety plan contemplated in subregulation (2)(a), is available on request to an 

employee, an inspector, a contractor, the client or the client's agent; 

Comment 

This needs to be monitored to ensure availability. Also remember that risk assessments and health and 

safety plans and other site management plans are “live” records and must be regularly reviewed for 

continued applicability and revised as and when necessary 

(e) hand over a consolidated health and safety file to the client upon completion of the construction work 

and must, in addition to the documentation referred to in subregulation (2)(b), include a record of all 

drawings, designs, materials used and other similar information concerning the completed structure; 

Comment 

Consider that a large quantity of these records are what is mostly referred to as “Quality Plans”, “Quality 

Inspection and Test Plans” or “As Built” records or similar. Realise then that all as built and quality records 

and information, drawings and calculations, etc. are in fact Health and Safety Records and may not be 

handed to the client separately. 

All of the above in relation to every contractor appointed by a principle contractor are also part of the 

consolidated file and must be obtained and included. 

(f) in addition to the documentation required in the health and safety file in terms of paragraph (c)(v) and 

subregulation (2)(b), include and make available a comprehensive and updated list of all the contractors on 

site accountable to the principal contractor, the agreements between the parties and the type of work being 

done; and 

(g) ensure that all his or her employees have a valid medical certificate of fitness specific to the construction 

work to be performed and issued by an occupational health practitioner in the form of Annexure 3. 

Comment 

The Construction Manager is directly responsible for completing the request portion of the form and must 

be clear about the employee’s occupation, possible exposures [e.g. dust, noise, heights, fall risk, 

temperatures, moving machinery, etc.] job specific requirements and protective equipment.  

The above must be based on those identified in the project specific risk assessment. 

(2) A contractor must prior to performing any construction work— 
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Comment 

Unless otherwise stated, these apply to both Principle Contractors and their Contractors. 

(a) provide and demonstrate to the principal contractor a suitable and sufficiently documented health and 

safety plan, based on the relevant sections of the client's health and safety specification contemplated in 

regulation 5(1)(b) and provided by the principal contractor in terms of subregulation (1)(a), which plan must 

be applied from the date of commencement of and for the duration of the construction work and which must 

be reviewed and updated by the contractor as work progresses; 

(b) open and keep on site a health and safety file, which must include all documentation required in terms 

of the Act and these Regulations, and which must be made available on request to an inspector, the client, 

the client’s agent or the principal contractor; 

(c) before appointing another contractor to perform construction work be reasonably satisfied that the 

contractor that he or she intends to appoint has the necessary competencies and resources to perform the 

construction work safely; 

(d) co-operate with the principal contractor as far as is necessary to enable each of them to comply with 

the provisions of the Act; and 

(e) as far as is reasonably practicable, promptly provide the principal contractor with any information which 

might affect the health and safety of any person at work carrying out construction work on the site, any 

person who might be affected by the work of such a person at work, or which might justify a review of the 

health and safety plan. 

Comment 

The reference to “reasonably practical” requires a hazard identification and risk assessment process be 

undertaken and documented [see Regulation 9 below] 

(3) Where a contractor appoints another contractor to perform construction work, the duties determined in 

subregulation (1)(b) to (g) that apply to the principal contractor apply to the contractor as if he or she were 

the principal contractor. 

(4) A principal contractor must take reasonable steps to ensure co-operation between all contractors 

appointed by the principal contractor to enable each of those contractors to comply with these Regulations. 

(5) No contractor may allow or permit any employee or person to enter any site, unless that employee or 

person has undergone health and safety induction training pertaining to the hazards prevalent on the site 

at the time of entry. 
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Comment 

This applies to both Principle Contractors and Contractors who are jointly responsible to ensure compliance. 

Consider this with (6) below. Together reference is made to three categories of persons, employees, 

persons and visitors respectively. The reason for this is that there may be persons on site who are neither 

employees or visitors. These persons include client representatives, designers etc who are part of the 

construction process. Visitors on the other hand are not directly involved in the construction process and 

may be head office management visiting, guests of the client, inspectors, police officers and many more.  

(6) A contractor must ensure that all visitors to a construction site undergo health and safety induction 

pertaining to the hazards prevalent on the site and must ensure that such visitors have the necessary 

personal protective equipment. 

Comment 

This applies to both Principle Contractors and Contractors. who are jointly responsible to ensure 

compliance. The accepted process is for a visitor to first report to the construction manager or health and 

safety officer who will inform them of site rules. They would always then be escorted on site and upon 

approaching an area, would need to be advised of the hazards and risks to which they may possibly be 

exposed. It is acceptable that this be done by either the appointed supervisor or health and safety 

representative at that area. 

What is most important, is to limit the communication to the actual hazards and risks prevalent at the time 

of the visit. If the activities being performed in that area are only trenching with a back actor, do not discuss 

things like speed limits and lifting machinery. They are not relevant.  

What is however of paramount importance, is that not only must they be advised of the hazards and risks 

but also the controls to which they must adhere. This could, for example include, safe distances to be 

maintained or identifying no go areas. 

Never discuss the daily safety task discussion signed by employees and never have visitors sign on the 

same record. This is not detailed here, but task instructions for the team are based on safe work procedures 

etc. and they should have been trained on those specifically and their daily safety task discussions or 

instructions serve as reminders of the various procedures. A visitor would never have been trained on them 

and so cannot acknowledge them. 

(7) A contractor must at all times keep on his or her construction site records of the health and safety 

induction training contemplated in subregulation (6) and such records must be made available on request 

to an inspector, the client, the client’s agent or the principal contractor; 
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(8) A contractor must ensure that all his or her employees have a valid medical certificate of fitness specific 

to the construction work to be performed and issued by an occupational health practitioner in the form of 

Annexure 3. 

Comment 

The Contractors Manager on site is directly responsible for completing the request portion of the form and 

must be clear about the employee’s occupation, possible exposures [e.g. dust, noise, heights, fall risk, 

temperatures, moving machinery, etc.] job specific requirements and protective equipment.  

The above must be based on those identified in the project specific baseline or issue based risk 

assessment. 

3.5.6 Regulation 8 – Management and supervision of construction work 

NOTE: [See Guideline on Competent Persons on our website https://sherq.biz/guidelines] 

(1) A principal contractor must in writing appoint one full-time competent person as the construction 

manager with the duty of managing all the construction work on a single site, including the duty of ensuring 

occupational health and safety compliance, and in the absence of the construction manager an alternate 

must be appointed by the principal contractor. 

Comment 

The requirement makes it compulsory for a Principle Contractor to appoint a Construction Manager. It does 

not forbid or prohibit a Contractor from doing so. If something is not expressly forbidden in law, then it is 

permitted, but only if it is reasonable. As referred to above, [see paragraph 2.4.2.] the C.E.O. is legally 

obliged to have a Management System and a Chain of Command Structure. This applies also to a 

Contractor who is not a Principle Contractor and their Management System and Change of Command 

Structure would have to define, the title of such a person responsible for a project, their legal responsibilities 

and whether they would be appointed in terms of this regulation or OHS Act 16(2). They must be appointed 

in terms of one or the other unless s/he is the C.E.O. and is permanently on site, in which case other 

requirements would apply which are not detailed herein.  

There can be only one single person appointed per Contractor on the project irrespective of the size thereof. 

The project may not be sectioned or portioned internally. [Those requirements are detailed in our Guideline 

on Client Responsibilities available on our website at https://sherq.biz/guidelines] It may be that a project 

has phases of construction and one Construction Manager may be responsible and accountable for one 

phase for which s/he is deemed competent and another person similarly for another phase. The second 

may be appointed but only after the first or preceding appointment has been retracted. This may in certain 
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instances be difficult, where for example a housing development is undertaken, and one Construction 

Manager performed civil works (roads, stormwater, etc.) and a second needs to commence with the building 

works following behind the continuing civil works. One of them will have to report to the other. 

If at any stage or for any reason a Construction Manager is replaced, the new appointee is legally obliged 

to review and if necessary revise all risk assessments and plans and endorse and accept those undertake 

by his / her predecessor, or renew them. 

Cognisance must be taken of the comments below [see paragraph 2.5.7] regarding the responsibilities for 

performing risk assessments on a project. In essence, and for the purposes of this comment, the 

responsibility lies solely with the Construction Manager of the Principle Contractor and with the responsible 

person on site of every Contractor. Such person must therefore be a competent person to perform risk 

assessments in relation to the specific activities to be performed. 

The Construction Manager must demonstrate competency in relation to work being performed and the 

ability to manage construction work which may include making all statutory appointments in terms of health 

and safety. To put this in context, the Construction Manager cannot be deemed to be competent if their 

experience and knowledge has for example been limited to road construction projects and they are now to 

be considered for appointment of a conventional building type project or a suspension bridge. 

Also take specific note that the Construction Manager, or in the case of a contractor the responsible person 

on site, may only be responsible for a single site [see subregulation 4 below] even where assistants have 

been appointed. The site is determined by the commercial contract and the Construction Permit (if 
applicable.) If a Contractor has two separate commercial contracts with a Client, even if in the same 

geographical area or adjoining areas, or even within the same boundaries, each must have its own 

Construction Manager, Construction Health and Safety Officer, teams, documentation etc. 

A question often asked is Whether or not the Construction Manager may leave the site? This regulation 

requires him / her to manage the site. Management does not require presence at all times. Leaving site is 

also not forbidden in legislation. The Construction Manager may leave to visit a doctor or dentist or attend 

training or meetings at his / her head office. Consideration must however be the period of absence, location 

during absence and ability to contact them and time it would take to return to site in an emergency. 

Note 

Remember, as discussed above, [see paragraph 3.3.1.1.] s/he MUST be registered as a Professional 

Construction Manager with the SACPCMP, irrespective of whether representing a principle or emerging 

contractor or whether appointed as such or not. 
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(2) A principal contractor must upon having considered the size of the project, in writing appoint one or 

more assistant construction managers for different sections thereof: Provided that the designation of any 

such person does not relieve the construction manager of any personal accountability for failing in his or 

her management duties in terms of this regulation. 

Comment 

In order to be able to assist, such a person must have the same competencies as the Construction 

Manager. Also note that there must be at least one appointed. This is not an option but is occasionally 

viewed as contradictory when read with subregulation 3. [See those comments]. 

Vicarious Liability as discussed elsewhere applies. 

(3) Where the construction manager has not appointed assistant construction managers as contemplated 

in subregulation (2), or, in the opinion of an inspector, a sufficient number of such assistant construction 

managers have not been appointed, that inspector must direct the construction manager in writing to 

appoint the number of assistant construction managers indicated by the inspector, and those assistant 

construction managers must be regarded as having been appointed under subregulation (2). 

Comment 

At first glance this requirement appears to contradict subregulation 2 which requires that at least one 

assistant be appointed. It in fact doesn’t. It authorises an inspector to direct the Construction Manager to 

appoint one or more indicated by the inspector and goes further to allow the inspector to identify the persons 

should s/he so desire and in such a case the directive may be deemed to be an appointment of such 

identified persons. In other words, this is an extension of or clarification of the Special Duties of an Inspector 

who may issue an Improvement Notice. [see above] 

(2) No construction manager appointed under subregulation (1) may manage any construction work on or 

in any construction site other than the site in respect of which he or she has been appointed. 

Comment 

S/he must be appointed to manage and may not be appointed on more than one site. S/he may be 

appointed on another site, only where the management responsibilities are limited to preparation for site 

establishments and performing risk assessments and developing plans etc. and no construction work is 

being performed. 

(5) A contractor must, after consultation with the client and having considered the size of the project, the 

degree of danger likely to be encountered or the accumulation of hazards or risks on the site, appoint a full-

time or part-time construction health and safety officer in writing to assist in the control of all health and 
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safety related aspects on the site: Provided that, where the question arises as to whether a construction 

health and safety officer is necessary, the decision of an inspector is decisive. 

Comment 

This requirement applies to Principle Contractors and ALL Contractors irrespective of the size of the 

contract and even applies when the C.E.O. of a small contractor is personally managing the site. Each of 

them MUST appoint at least one SACPCMP registered Construction Health and Safety Officer. The only 

leeway is whether it is in a full time or part time capacity. Unless the appointment letter specifically states 

appointment in a part-time capacity, it will be presumed that it is in a full-time capacity and then s/he may 

not be appointed or work on any other project or site. 

The decision must be risk based and included as part of the controls in the project baseline hazard 

identification and risk assessment. The approach must consider the total number of direct employees on 

site, the number of contractors on site and the overall risk profile. If the risks are high, for example a large 

quantity of moving machinery, working at fall risk positions (at heights or edges), deep trenches or 

excavations and must also consider the number of contractors on site, the more time s/he needs to spend 

on the site and these time frames must be defined in the appointment letter.  

Consider that the Construction Health and Safety officer is obliged to audit each contractor on the project 

at a minimum of every 30 days and there are nine contractors. It takes an experience person at least a full 

day to audit and compile an audit report for a single contractor, irrespective of their size. They must also 

legally attend project production / site meetings. They would take one day. They must also maintain the 

health and safety file. I don’t believe that can be done in only one day a month, even with an administrator 

assisting. Consider then other functions and duties which are legislated both here and elsewhere and any 

included within their appointment letters and how much time needs to be dedicated to each. Examples 

include statutory health and safety meetings which must also be attended. Review of risk assessments and 

plans etc both own and contractors. Safety Awareness meetings, etc. 

(6) No contractor may appoint a construction health and safety officer to assist in the control of health and 

safety related aspects on the site unless he or she is reasonably satisfied that the construction health and 

safety officer that he or she intends to appoint is registered with a statutory body approved by the Chief 

Inspector and has necessary competencies and resources to assist the contractor. 

Comment 

The first thing to note is that their duty is to assist only and not to assume the legal responsibilities for 

ensuring legal compliance and implementing the management system on behalf of the C.E.O. which 

remains the functions and duties of the managers and supervisors on site. The Construction Health and 
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Safety Officer may also not be held responsible for performing hazard identification and risk assessments 

[see paragraph 2.5.7. below] or compiling health and safety and other plans, safe work procedures etc. 

(7) A construction manager must in writing appoint construction supervisors responsible for construction 

activities and ensuring occupational health and safety compliance on the construction site. 

Comment 

Although no reference is made to being competent, the definition of a Construction Supervisor requires 

they be Competent Persons. This has been discussed above. 

(8) A contractor must, upon having considered the size of the project, in writing appoint one or more 

competent employees for different sections thereof to assist the construction supervisor contemplated in 

subregulation (7), and every such employee has, to the extent clearly defined by the contractor in the letter 

of appointment, the same duties as the construction supervisor: Provided that the designation of any such 

employee does not relieve the construction supervisor of any personal accountability for failing in his or her 

supervisory duties in terms of this regulation. 

Comment 

Vicarious Liability as discussed elsewhere applies. 

(9) Where the contractor has not appointed an employee as contemplated in subregulation (8), or, in the 

opinion of an inspector, a sufficient number of such employees have not been appointed, that inspector 

must instruct the employer to appoint the number of employees indicated by the inspector, and those 

employees must be regarded as having been appointed under subregulation (8). 

Comment 

It authorises an inspector to direct the Construction Manager to appoint one or more indicated by the 

inspector and goes further to allow the inspector to identify the persons should s/he so desire and in such 

a case the directive may be deemed to be an appointment of such identified persons. In other words, this 

is an extension of or clarification of the Special Duties of an Inspector who may issue an Improvement 

Notice. [see above] 

(10) No construction supervisor appointed under subregulation (7) may supervise any construction work on 

or in any construction site other than the site in respect of which he or she has been appointed: Provided 

that if a sufficient number of competent employees have been appropriately designated under subregulation 

(7) on all the relevant construction sites, the appointed construction supervisor may supervise more than 

one site. 
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3.5.7 Regulation 9 – Risk assessment for construction work 

(1) A contractor must, before the commencement of any construction work and during such construction 

work, have risk assessments performed by a competent person appointed in writing, which risk 

assessments form part of the health and safety plan to be applied on the site, and must include— 

(a) the identification of the risks and hazards to which persons may be exposed to; 

(b) an analysis and evaluation of the risks and hazards identified based on a documented method; 

(c) a documented plan and applicable safe work procedures to mitigate, reduce or control the risks and 

hazards that have been identified; 

(d) a monitoring plan; and 

(e) a review plan. 

Comment 

This is probably the most import aspect to do properly. Missing a hazard or risk or not identified a suitable 

set of controls is what ends up killing people. The controls are what makes up a huge part of the Health 

and Safety Management System and must consider legal requirements.  

Refer back to the duties of the Employer as prescribed in the OHS Act Section 8 which requires the 

provision and maintenance of a workplace that is safe and without risk to health and particularly Section 

8(2)(d) which also prescribes that a Hazard Identification and Risk Assessment be performed in relation to 

any work which is performed. Also refer back to the definition of “Reasonably Practicable” which requires 

that hazards be identified, risk evaluated or assessed, and suitable controls implemented. They apply to 

every single workplace and activity to be performed. This regulation is in addition to and does not replace 

those prescribed requirements and provides additional requirements specific to construction work. 

The requirement is that a Contractor must ensure compliance. That includes Principle Contractors and their 

Contractors. Every Contractor MUST have a risk assessment performed. No exceptions. The person 

responsible is in line with the Chain of Command Structure, the Principle Contractors appointed 

Construction Manager or the Contractors Responsible Person and every Construction Supervisor on site. 

Note 

They will require SAQA accredited training on risk assessments or they are not competent and 
cannot be appointed in any event. 

What is a risk assessment? An assessment of ALL Hazards to which persons may be exposed or which 

may result in damage to any property, tool, equipment, the environment, etc. and includes means to 
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eliminate or mitigate the possible consequences. In other words, it MUST include adequate and suitable 

controls. 

The risk assessment must be undertaken by a competent person appointed in writing. The reference states 

“have a risk assessment performed”. That does not mean the appointed person MUST personally perform 

them, only ensure that they are done by Competent Persons. The best practice is that the Construction 

Health and Safety Officer (who must also have SAQA accredited training on risk assessments or they are 

not competent and cannot be appointed in any event) be appointed to facilitate the process.  

Hazard Identification and Risk Assessments MUST be done by a team. The team MUST include the 

Construction Manager or in the case of a Contractor their responsible person on site, the Supervisors and 

Safety Reps for the activities been assessed, who are the persons to best provide input into methodologies, 

equipment and tools to be used, and in instances of specialised processes, specialists, for example the 

designers. 

Legal requirements MUST be included as part of the controls. For example, if a lifting machine or mobile 

plant is to be used, legislation requires amongst others daily inspections, competent and medically fit 

operators etc. The controls MUST refer to the legislation and describe how compliance will be managed. 

They must be documented in writing and include the team members who participated. Safety Reps are 

legally entitled, in terms of OHS Act Section 18(1)(a) & (b), to review the effectiveness of health and safety 

measures and to identify potential hazards and potential major incidents at the workplace. If not part of the 

team they must be provided with the risk assessments and allowed to comment, prior to them being 

approved and implemented. Risk Assessments form part of the Health and Safety Plan and therefore must 

be approved by the Client or Principle Contractor as applicable. 

This regulation also prescribes that written Safe Work Procedures be developed based on and including all 

the identified controls. They also then form part of the Health and Safety Plan and are subject to approval 

by the Client or Principle Contractor as applicable. 

The required monitoring and review plan must also be documented and must indicate how the effectiveness 

of the controls and safe work procedures will be monitored. It must identify the persons responsible and 

refer to the change management process. Best practice would be a step by step Planned Job / Task 

Observation where, on the first occasion that the task is undertaken, it is carefully observed to ensure the 

safe work procedures are actually suitable and that no steps were missed. It will also include verification 

that the correct suitable tools and equipment are used. Doing so also fulfils part of the legal requirement to 

“Provide and maintain a work environment that is safe and without risk to health”. Not identifying and 
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thereby not evaluating a potentially hazardous item and an injury or fatality occurs, may be deemed as not 

acting as a Reasonable Person who would have identified the risk and verified the controls. 

The risk assessment, inclusive of the Safe Work Procedures MUST be communicated to all relevant 

employees, contractor and their employees and records kept of the communication. 

Note 

It does not prescribe “Provided to”. It prescribes “Communicated to”. That implies explained and properly 

understood, using interpreters if necessary. They cant simply be handed over, they MUST be explained. 

(2) A contractor must ensure that as far as is reasonably practicable, ergonomic related hazards are 

analyzed, evaluated and addressed in a risk assessment. 

Comment 

Ergonomics can be defined as the study of people's efficiency in their working environment. To be included 

are all ergonomic risks included in the designers report as legislated in Construction Regulation 6(1)(j). 

Examples to include are risks of sustaining repetitive strain injury, white finger disease, etc. 

Note 

Ensure you obtain the Designers Report and Ergonomic Risks from the Client. 

(3) A contractor must ensure that all employees under his or her control are informed, instructed and 

trained by a competent person regarding any hazard and the related work procedures and or control 

measures before any work commences, and thereafter at the times determined in the risk assessment 

monitoring and review plan of the relevant site. 

Comment 

Who trains on and communicates them? NEVER the Construction Health and Safety Officer. S/he is not a 

subject manner expert on the various construction methodologies. The Chain of Command Structure MUST 

be followed. Construction Manager (or appointed Assistant Construction Manager) to Contractors 

responsible person on site and own appointed Construction Supervisors and in turn to team workers, 

operators etc. 

(4) A principal contractor must ensure that all contractors are informed regarding any hazard that is 

stipulated in the risk assessment before any work commences, and thereafter at the times that may be 

determined in the risk assessment monitoring and review plan of the relevant site. 
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(5) A contractor must consult with the health and safety committee or, if no health and safety committee 

exists, with a representative trade union or representative group of employees, on the monitoring and 

review of the risk assessments of the relevant site. 

Comment 

Ensure that Risk Assessments and Controls and Safe Work Procedures are discussed at every statutory 

Health and safety Committee Meeting and that they be permitted to comment thereon. 

(6) A contractor must ensure that copies of the risk assessments of the relevant site are available on site 

for inspection by an inspector, the client, the client’s agent, any contractor, any employee, a representative 

trade union, a health and safety representative or any member of the health and safety committee. 

(7) A contractor must review the relevant risk assessment— 

(a) where changes are effected to the design and or construction that result in a change to the risk profile; 

or 

(b) when an incident has occurred. 

Notes from Construction Regulations Guidelines: 

Regulation 9(7)(a) must be read with Regulation 5(1)(r); 5(2) and Regulation 7(1)(c)(ix) 

Comment 

The risk assessments and controls MUST include a monitoring and review plan. This requirement also 

prescribes additional monitoring and review and MUST be considered as part of the Management of 

Change process. The risk assessment must be reviewed (and recorded) each time a design changes. That 

could be a drawing, a structural change, design calculations, specifications, etc. and whenever any person, 

process, plant, equipment, materials, machine or tools are changed. They must also be reviewed (and 

recorded) immediately following any incident. Incidents include, as described previously, any unplanned or 

unwanted event that could have or did result in injury, damage or production loss and includes a near hit. 

3.5.8 Regulation 10 – Fall Protection 

(1) A contractor must— 

(a) designate a competent person to be responsible for the preparation of a fall protection plan; 

Comment 

The minimum to be considered competent is training on SAQA Unit Standard 229994 
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Note 

Training expires every three years 

(b) ensure that the fall protection plan contemplated in paragraph (a) is implemented, amended where and 

when necessary and maintained as required; and 

(c) take steps to ensure continued adherence to the fall protection plan. 

Comment 

The appointed Fall Protection Plan Developer MUST be based on site otherwise this requirement is 

impossible to ensure. 

(2) A fall protection plan contemplated in subregulation (1), must include— 

(a) a risk assessment of all work carried out from a fall risk position and the procedures and methods used 

to address all the risks identified per location; 

Comment 

The requirements describe and prescribed in Regulation 9 above MUST be adhered to. 

Fall risk includes not only the risk of falling from heights but also the risk of falling into trenches or 

excavations, from edges, through openings or other fragile items unable to withstand the weight of a person 

thereon. 

Note 

The risk assessment and therefore the Fall Protection Plan MUST identify each and every individual fall 

risk location and the risks per individual fall risk locations. Every trench, excavation, edge, access scaffold, 

etc. MUST be uniquely addressed. The risk assessment and plan cannot be generic. Each location is 

unique and each control, for example engineering controls like barricading are likewise unique. The type 

and location of such controls, for example the specific location of fencing, its height and horizontal 

resistance MUST be clearly described along with responsibilities to install, inspect and remove each. 

Other controls, for example Life Lines MUST be designed by a Professional Engineer and inspected by 

such engineer after installation prior to being certified or declared safe to use. 

(b) the processes for the evaluation of the employees' medical fitness necessary to work at a fall risk 

position and the records thereof; 
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Comment 

This must be linked to the Medical Surveillance Program. Also remember there is a difference between fit 

to work at heights and fit to work in a fall risk position, near an edge for example. 

Note 

Were a person, working only on the edge of and not in an excavation, to fall into the excavation and be 

injured (or worse), the investigation into causes MUST consider if such person was medically fit to work in 

a fall risk position. 

(c) a programme for the training of employees working from a fall risk position and the records thereof; 

Comment 

This needs to be included in the previously mentioned Training Needs Analysis. 

Also remember that training MUST include Original Equipment Manufacturer [OEM] training by the 

manufacturer or supplier of fall arrest equipment and not only working at heights training. 

Note 

Being medically and psychologically fit and trained to work at heights are possibly sufficient to demonstrate 

competency, however, if the person has not been trained to correctly use the fall arrest equipment, it may 

be used incorrectly and therefore unsafely. 

(d) the procedure addressing the inspection, testing and maintenance of all fall protection equipment; and 

Comment 

Fall protection equipment includes both Fall Prevention and Arrest Equipment. Fall Prevention Equipment 

is designed to stop a person from falling and includes barriers or barricades, fencing, etc. while fall Arrest 

Equipment is designed to stop a person who does fall, from hitting the ground. 

The persons who perform the inspections, testing and maintenance MUST be competent to do so for the 

particular item. Fall arrest equipment may be inspected by the employee if they have received the OEM 

training as that would be included. A storeman is not competent to conduct such inspections. 

Fall prevention equipment will require documented inspections by a competent person, who in some 

instances, for example life lines, must be the engineer or person who declared it safe to use. 

Note 

Fall Arrest Equipment is deemed to be Personal Protective Equipment and should be issued to an individual 

for their sole use. Faulty or damaged equipment could fail, and the results may only become known during 
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an attempt to arrest a fall. The consequences will most likely be fatal. Never keep items in a store to be 
randomly issued and used. 

(e) a rescue plan detailing the necessary procedure, personnel and suitable equipment required to affect a 

rescue of a person in the event of a fall incident to ensure that the rescue procedure is implemented 

immediately following the incident. 

Comment 

A person whose fall has been arrested and is hanging in a harness will most likely die from 
“crucifixion” within about 8 minutes if not rescued. 

Ensure then that there are a sufficient number (based on the risk assessment) of persons trained in rescue 

techniques in close proximity and with adequate suitable rescue equipment immediately at hand to enable 

an IMMEDIATE response. A DELAY means a DEATH. 

(3) A contractor must ensure that a construction manager appointed under regulation 8(1) is in possession 

of the most recently updated version of the fall protection plan. 

(4) A contractor must ensure that— 

(a) all unprotected openings in floors, edges, slabs, hatchways and stairways are adequately guarded, 

fenced or barricaded or that similar means are used to safeguard any person from falling through such 

openings; 

(b) no person is required to work in a fall risk position, unless such work is performed safely as contemplated 

in subregulation (2); 

(c) fall prevention and fall arrest equipment are— 

(i) approved as suitable and of sufficient strength for the purpose for which they are being used, having 

regard to the work being carried out and the load, including any person, they are intended to bear; and 

(ii) securely attached to a structure or plant, and the structure or plant and the means of attachment thereto 

are suitable and of sufficient strength and stability for the purpose of safely supporting the equipment and 

any person who could fall; and 

Comment 

Various SANS Standards apply. Ensure compliance. 

(d) fall arrest equipment is used only where it is not reasonably practicable to use fall prevention equipment. 
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(5) Where roof work is being performed on a construction site, the contractor must ensure that, in addition 

to the requirements set out in subregulations (2) and (4), it is indicated in the fall protection plan that— 

(a) the roof work has been properly planned; 

(b) the roof erectors are competent to carry out the work; 

(c) no employee is permitted to work on roofs during inclement weather conditions or if any conditions are 

hazardous to the health and safety of the employee; 

(d) all covers to openings and fragile material are of sufficient strength to withstand any imposed loads; 

(e) suitable and sufficient platforms, coverings or other similar means of support have been provided to be 

used in such a way that the weight of any person passing across or working on or from fragile material is 

supported; and 

(f) suitable and sufficient guard-rails, barriers and toe-boards or other similar means of protection prevent, 

as far as is reasonably practicable, the fall of any person, material or equipment. 

3.5.9 Regulation 11 - Structures 

2. An owner of a structure must ensure that 

a. inspections of that structure are carried out periodically by competent persons in order to render the 

structure safe for continued use; 

b. that the inspections contemplated in paragraph (a) are carried out at least once every six months for the 

first two years and thereafter yearly; 

c. the structure is maintained in such a manner that it remains safe for continued use; 

d. the records of inspections and maintenance are kept and made available on request to an inspector. 

Comment 

Refer to the definition of a “Structure”. It includes scaffold, shoring, bracing or means to provide support 

during construction. The Contractor is therefore the “OWNER” of those structures and this legislation MUST 

be applied, where applicable. 

This requirement remains in effect after occupation and these records are to be kept in the consolidated 

file provided to the owner.  
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4 CONCLUSION 

There are various other legal obligations on the contractor and line management which have not been 

included in this Guideline.  

The following needs to be asked and verified: -  

1. Are the person/s appointed by the C.E.O. (not limited to the Health and Safety Manager) competent 

and where legislated, registered professionally? 

2. Has a Chain of Command Structure been defined and maintained up to date? 

3. Are the persons in the Chain of Command Structure, who have themselves been appointed by others 

who have been delegated the authority to so appoint, competent and where legislated, registered 

professionally? 

4. Have the various risks been assessed at all levels and do they consider legal requirements and the 

consequences of legal non-compliance? 

5. Is there a suitable Management System to assist to control compliance, reduce risk and define 

requirements? 

6. Is there a Legal Register and does it include all applicable legislation at National, Provincial and 

Municipal levels? [You can’t comply with law if you don’t know it.] 

7. Have all roles, responsibilities, authorities and accountabilities been defined for each employee, 

specifically ensuring no overlaps or grey areas? 

8. Does the Management System ensure that proper document and records control is implemented both 

off and on the project with records of transmittals of critical documents? 

5 MANAGEMENT SYSTEMS 

We can provide support for all manner and size of contractors via our electronic platform and offer various 

very affordable solutions. We make use of an online platform within which we can support and host your 

Management System. We have done substantial work on various templates which are basic to any system 

and can easily be integrated but without the additional licencing fees which would apply if internal to 

yourselves. 

Our platform includes as basics the following: - 

1. We map your system. By this I mean we map out all documents and records required by the system 

and make provision for numbering for each of them. 

2. We generate and provide templates for the basic documentation. Everything from a standard 

letterhead to policies, registers, inspection records, injured employee forms, etc. 
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3. Within the system we make use of workflows and generate tasks to accountable employees of yours, 

to author and review the various documents. 

4. We then with our team perform a review to ensure legal compliance based on your legal register. 

5. The documents are then returned to you for final review and then approval and once approved they 

are published, and the latest revisions are available online to your employees. 

6. This also applies to each project / site and include site specific Plans, Risk Assessments, Emergency 

Plans etc. 

7. Included will be a legal register which we will develop. 

Access is provided to your employees as required with various restriction which can be applied. There will 

be no external access which is not approved by your authorised top management. 

No confidential information like employment contracts etc will be hosted unless requested. They can be 

accommodated with very strict access controls. 

Included in the above will be access to our team 24/7/365 to offer advice on compliance and incident 

response etc.  

The system will be aligned with the three ISO standards [9001, 14001 & 45001] and be certification ready 

should you decided at a later stage to seek certification. 

All existing documentation and records can easily be incorporated to ensure integrity is maintained. 

 

 

We can assist you with all of your requirements and offer very affordable solutions. 
Please visit our website at https://sherq.biz or email us on info@sherq.biz for any additional advice 
or information. 

 

 

 

Additional free information and guidelines are available on our website at https://sherq.biz/guidelines/ 
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